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3 e 2 
Par following ſubjeQs deſerve to be treated i in 3 5 


more extenſive manner: but the nature of this 
work will not allow it. Fain would I glide down a 
| you river; but I am carried away by a torrent. _ 
| 2. Commerce is a cure for the moſt deftruQive ,preju- 
dices; for it is almoſt a general rule, that wherever we 
find agreeable 'manners, there commerce flouriſhes; and 
that wherever there is commerce, there we meet with 
_ agreeable manners. 
Let us not be aſtoniſhed, then, if our manners are now 
leſs ſavage than formerly. Commerce has every where 
diffuſed a knowledge of the manners of all nations; theſe 
are compared one with anether, and from this compariſon 


_ ariſe the greateſt advantages. 
8 
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r the ſame reaſon as they deſtroy them. They corrupt 
the pureſt manners *; this was the ſubject of Plato's 


complaints: and we every day an that they _ * 


lefine the moſt RAFDAFOUR.;; 
. CHAP. 1. 
of the iris of commerce. 


PAC E + the natural effe& of trade. To nations 
; who traffic with each other become reciprocally 


dependent ; for if one has an intereft in buying, the 


other bas an intereſt in ſelling; and thus their union is 


founded on their mutual nereſſit ies. 


But if the ſpirit of commerce unites nations, it does 
not in the ſame manner unite individuals. We ſee, that 


in + countries where the people move only by the ſpirit 


of commerce, they make a traffic of all the humane, all 


the. moral virtues: the ſmalleſt dues of nf & are 


there to be obtained only for money. 
The ſpirit of trade produces in the mind of man a 


| certain ſenſe of exact juſtice, oppoſite on the one hand 
to robbery, and on the other to thoſe moral virtues which 
"forbid our always adhering rigidly to our own private 
intereft, and ſuffer us to neglect it for the advantage of 


others. 
The total privation of trade, on the contrary, produces 


robbery, which Ariſtotle ranks in the number of means | 


of acquiring: yet it is not at all inconſiſtent with certain 
moral virtues. Hoſpitality, for inſtance, is moſt rare in 
trading countries, while it is found. in the moſt admirable 
perfection among nations of robbers. . 

It is ſacrilege, ſays Tacitus, for a German to ſhut his 
door againſt any man whomſoever, whether known or 


© * Czfar faid of the Gauls, that they were ſpoiled by the neigh- 
bourhood and the commerce of Marſeilles; infomuch that they 
who formerly always conquered the Germans, were now become 
inferior to them. War of the Gauls, lib. * 


t Holland, 


Commercial laws, it may be ſaid; improve manners, 5 


84 N N 
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unknown. He who has * behaved with hoſpitality to 
a ſtranger, goes to ſhew him another houſe where this 
hoſpitality is alſo practiſed; and he is there received 


euch the fame humanity. But when the Germans bad 


Fr 


founded kingdoms, hoſpitality became burthenſome. . 
This appears by two laws of the + code of the Burgun- 
dians; one of which inflicted a penalty on every barba- 
rian, who preſumed to ſhew a ſtranger the houſe of a 
Roman; and the other decreed, that whoever received a 


55 i ſtranger ſh ould be indemntfied by the inhabitants, every 


one being obliged to pay his proper proportion. 


"CHAP... 
Of the poverty of the people. 


THERE are two ſorts of poor; thoſe who are ren- 
dered ſuch by the ſeverity of the government; theſe 
are indeed incapable of performing almoſt any great 
action, becauſe their indigence is a part of their ſlavery. 
Others are poor, only becauſe they either deſpiſe, or 


know not the conveniencies of life; and theſe are capa- 
ble of accompliſhing great things, becauſe their poverty 
conſtitutes a part of their liberty. pars | Tf 


commerce in different governments... 


* Nv; 11 : "} 4 


PRADE' has ſome relation to forms of government. 


In a monarchy it is founded on luxury; and the 
fingle view with which it is carried on, is to procure 


every thing that can contribute to the pride, the pleaſure, 


and the capricious whimſies of the nation. In republics, 


it is commonly founded on cxconomy. Their merchants 


Et qui modo hoſpes fuerat. monſtrator hoſpitii,” De morib. 


1 Tit. viii. 


2 


Tux sr or Ars. t 


Venice, aod Holland, engaged in commerce. 


This kind of traffic bas a natural relation Rac” 


publican government: to monarchies it is only occaſional. 


For as it is founded on the practice of gaining little, and 


even leſs than other nations, and of making up for this 
by gaining. inceſſantly; it can hardly be carried on by a 


people fwallowed up in luxury, who ſpend much, and ſee 1 


nothing but objects of grandeur. 


| Ts "_ Cicero was of this opinion; when he fo juftly ſaid t, 


EH 


cr iwould indeed be to ſuppoſe, that every individual in the 


that he did not like that the ſame people ſhould be at 


% once the lords and factors of the univerſe.” For this 


ftate, and the whole ſtate colleRively, had their heads 
conftantly filled with grand views, and at the ſame time 


with fmall ones; which is a contradictions ' © * 


Not but that the moſt noble enterpriſes are e 


alſo in thoſe ftates which ſubfiſt by economical com- 
merce: they have even an intrepidity not to be found 1 in 
monarchies. And the reaſon 1s this: | 


One branch of commerce leads to nrg the aal 
to the moderate, the moderate to the great: thus he who 


has had ſo much deſire of gaining a little, raiſes himſelf 


to a ſituation in which he is not leſs defirous of gaining 


a great deal. 
Beſides, the grand enterpriſes of Lerchen are always 


neceſſarily connected with the affairs of the public. But 


in monarchies, theſe public affairs give as much diſtruſt 


to the merchants, as in free ſtates they appear to give 
fafety. Great enterpriſes, therefore, in commerce, are 
not ſuited to monarchical, but to rpg — 


een * 


In ſhort, an opinion of greater certainry 25 to the : 
| pollen of property in theſe ſtates; makes them under- 


take every thing. They flatter themfelves with the 
_ of receiving great advantages from the ſcailes of 


TO Nolo cundur populum impermorem. et portitorem ede 


« yerrarum,.” < 


having an eye to all the nations of che earth, ini Pam 
one what is wanted by another. It is thus that the re- 
publics of Tyre, Carthage, Athens, Marſeilles, Florence, 
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fortune, and therefore boldly expoſe what they have 
already acquired, in order to acquire more; riſking no- 
thing but as the means of obtaining. an 


tion 


A GexnzraL RULEZ. A in ſlavery labours 
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EC to noquires A feve nation, more 07, 2. 
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of a tempeſtuous ſea; Marſeilles, a harbour which 


all the winds, the ſhelves of the ſea, the diſpoſition of 


the coaſts, point out for a landing-place, became fre- 
quented by mariners; while the fterility || of the adjacent 
country determined the citizens to an economical come 
merce. It was neceſſary that they ſhould be'laborious, 
to ſupply what nature had refuſed; that they ſhould be 
juſt, in order to live among barbarous nations, from 
whom they were to derive their proſpgrity; that they 
ſhould be moderate, that they might always enjoy the 


ſweets of a tranquil; government; in fine, that they 


ſhould be frugal in their manners, that they might per- 
petually enjoy a trade, the more certain as it was leſs 
We every where {ce violence and oppreſſion give birth 


to a commerce founded on œconomy, while men are 


| conſtrained to take refuge in marſhes, in les, in the 
ſhallows of the ſea, and even on rocks themfelyes. Thus 


it was, that Tyre, Venice, and the cities of Holland, 


were founded. Fugitives found there a lace of 


lafety. 


e ee et 
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HE tariff, n of England, are very unſettled, 

with reſpe& to other nations; they are changed, in 
ſome meaſure, with every parliament, either by taking 
off particular duties, or by impoſing new ones. They 
endeavour by this means ſtill to preſerve their indepen- 
dence. Supremely jealous with reſpect to trade, they 
bind themſelves but little by treaties, and depend only 
on their own laws. 

Orher nations have made the ene * commerce 
yield to ehoſe of politics; the Engliſh, on the contrary, 
have always made their political intereſts "give way to 
thoſe of commerce. enen 1 DD 
They knot better than any other . upon earth, 
"how to value at the ſame time theſe three great advan- 
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TN keverat Kin Pee Jaws de been may extremely 
Y iy he to bumble the ftates that have entered into 
ins econotnica}' commerce: They have forbid their im- 
porting any merchandifes, except the product of their 
reſpective countries; and have permitted them to traffic 
only in veſfels built in the kingddour to which _ n 
their commodities. 

It is neceſſary that the an which impoſes theſe 
laws ſhould itſelf be able eaſily to engage in commerce; 
otherwiſe it will, at leaft, be an equal ſufferer. It is 
much more advantageous to trade with a commercial 


{ 


X. chspes. THE SPIRIT'OF LAWS. = 
bn, whole profte are moderate; and who are revered 
in ſome ſort dependent by the affairs of commerce; with 
a nation, whoſe larger views, and whoſe extended trade 
enables them to diſpoſe of their ſuperfluous merehan- 
diſes; with a wealthy nation, who can take off many of 


> 


by 
1 
Fo, 
EF 21> 
2 


1 o 

> 1 Vs Y 
„ 
* "Au 2 
>. 


ARIES 
8 
2 


AF, 


1254 
8 
5 
© 
"20 
2 


"MN 


* 
4 


a 


2 
: 


: 


a 


7 
* 


e 
Ea 
N . 


-x 
- 
3 


M 
F 

< ER 

Eg OT at 


POL 

N — Y A 

Dar ö SAY 
5 


54 
2 


I - * 


by 


: 

” 
1.4 
*, 4 
* 


faithful, pacific from principle, and that ſeeks to gain, 


and not to conquer; it is much better, I ſay, to tra 


with ſuch a nation, than with others, their conſtant rivals, 


60 

*, 

2 
2 


who will never grant ſuch great advantage. 


i 
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| Of the probibition of 3 | 


' clude another from trading with it, except for very 


I 


T is a true maxim, That one nation ſhould never ex- 


7:3 


he: Japaneſe trade only with two na- #112 


under a pretence ef their taking all at a certain price. 


8 5 
3 C 
$ 


© [ 
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Te Poles, in this manner, diſpoſe of their corn to the 
9 city of Dantzic; and feveral Indian princes have made 3 
like contract for their ſpices with the Dutch . Thele 


* 


agreements are proper only for a poor nation, whole in- 
habitants are ſatisfied to forego the hopes of enriching 
= 


ET, p 


themſelves provided they can be ſecure of a certain 5 


| * Du Halde, vol. ii. p. 70. . | 
r This was firſt eſtabliſhed by the Portugueſe. Fr. Pirard's 
8 2ages, chap. xv. part © : 
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ſubſiſtence; or for nations, whoſe ſlavery conſiſts either in 
renouneing the uſe of thofe things which nature has 
given them, or in. being obliged to ſubmit. to a diſad - 
„ 0; 1 one OP eng 
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An inflitution adapted to aconomical commerce, 


N Rates that carry on an economical commerce, they 
have luckily eſtabliſhed banks, which by their credit 
have formed a new ſpecies of wealth; but it would be 
quite wrong to irre them into governments, whoſe 
commerce is ſounded only on luxury. The erecting of 
banks in countries governed by an abſolute monarch, 
ſuppoſes money on the one ſide, and on the other power; 
that is, on the one hand, the means of procuring every 
thing without any power, and on the other the power, 
vithout any means of procuring at all. In a govern- 
ment of this kind, none but the prince ever had, or can 
have a treaſure; and wherever there is one, it no ſooner 
becomes great, than it becomes the treaſure of the 
rince. : 


For the fame reaſon, all aſſociations of merchants, in 
order to. Carry on a particular commerce, are improper in 
abſolute governments. The deſign of theſe companies is 
to give to the wealth of private perſons the weight of pub- 
lic riches. But, in thoſe governments, this weight can 
be found only in the prince. Nay, they are not even al- 
ways proper in ſtates engaged in economical commerce; 
for, if the trade be not ſo great as to ſurpaſs, the ma- 
nagement of particular perſons, it is much better to leave 
it open, than by exclubve privileges to reſtrain the lber. 
DTT TT ES”. corned. 
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„ „iH AN N. 
Tue fame ſulje@ continued. 
FREE port may be eſtabliſhed in the dominions 


of ſtates whoſe commerce is œconomical. That 


iN economy in the government, which always attends the 


5 frugality of individuals, is, if I may fo expreſs myſelf, 


1 the ſoul of its economical commerce, The loſs it ſuſ- 


3 | tains with reſpect to cuſtoms, it can repair by drawing 


from the wealth and induſtry of the republic. But in a 
8 monarchy, an eſlabliſhment of this kind muſt be oppoſite! 
to reaſon; for it could have no other effect, than to eaſe 
luxury of the weight of taxes. This would be depriving 
ZE itſelf of the only advantage that luxury can procure; and 


of the only curb which, in a conſtitution like this, it is 
Ty capable of receiving. 
— one +9 4.4 2 

+ 0 Of -the freedom of commerce. | 6 144 


i "PHE freedom of commerce is not a power granted 
it to the merchants to do what they pleaſe, This 
would be more properly its ſlavery; The conftraint of 
che merchant is not the conſtraint of commerce. It is 
in the freeſt-countries that the merchant finds innumers' 
able obſtacles; and he is never leſs croſſed by laws, than 
in a country of ſlaves - © ” SEG EYE 
England prohibits'the exportation of her wool; c 
muſt be brought by ſea to the capital; no horſes, except 
geldings, are allowed to be exported; and the veſſele * 
of her colonies, trading to Europe, muſt take in water: 
in England. The Engliſh conſtrain the merchant; but 


* 


It is in-fayour of commerce. 


Ad of navigation, 7660. It is only in time of war, that 
the merchants of Boſton and Philadelphia ſend their veſſels directly 
to the Mediterranean. TE ET 1 4p be} if © | = 
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CHAP: XII. 
What it is that deflroys this freedom. 
WH REVER commerce ſubſiſts, cuſtoms are e- 


ſtabliſhed. Commerce is the exportation and im- 
ation of merchandiſes, with a view to the advantage 
of the ſtate: Cuſtoms are a certain right over this ſame 
exportation and importation, founded alſo on the advan- 
tage of the ſtate. From hence it becomes neceſſary, that 
the ſtate ſhould be neuter between its cuſtoms and its 
commerce, that neither of theſe two interfere with each 
bother; and then the inhabitants enjoy a free commerce. 
The farming of the cuſtoms deſtroys commerce by its 
3 and vexations, as well as by the exceſs of the 
impoſts: but, independent of this, it deſtroys it even 
more by the difficulties that ariſe from it, and by the 
formalities it exacts. In England, where the cuſtoms 
are managed by the king's officers, bulineſs 18 negotiated 
with a ſingular facility; one word of writing accom- 
pliſhes the greateſt affairs. The merchant needs not loſe 
an infinite deal of time; he has no occaſion for a parti- 
cular commiſſioner, cither to obviate all the ener of 


the; me or to ban to them: & 10692014 SL 

bf orders HAP. xm. | 

The lows of commerce concerning the confiſcation of mer- 
8 e's 


| Tur TIRE Charta of England forhide the ſeizing 


and confiſcating, in caſe of war, the effects of 
foreign-merchants, except by way of repriſal. It is very 


remarkable, that the Engliſh have made this one of the 
articles of 'their liberty. AF ©. 

In the late war between Spain oud England, the 
former made a * law, which puniſhed with death thoſe 


who TS En gliſh ets e into the 8 
33 Publiied at Cadiz, in b 1740. 580 
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of Spain; and the ſame penalty on thoſe who carried 
Spaniſh nercheafifes: into England, An ordinance like 
this cannot, I believe, find a precedent in any laws but 


thoſe of Japan. It equally ſhocks humanity, the ſpirit 
of commerce, and the harmony which ought to ſubſiſt 


in the proportion of penalties; it confounds all our ideas, 


making that a crime againf the Rate, ! is ee a 
Monti of cint PANYar roy e web | 


CHA P. XIV. 
Oo ſeizing the perſons of e 


2 OLON * made a-law, that the Athenians ſhould a 

longer ſeize the body for civil debts. This law he 7 
received from Egypt. It. had been made + Boccoris, 
and renewed by Seſoſtris. 5 

This law is extremely good, with ref ect to the gene- 
rality of civil f affairs; but there is ſufficient reaſon for 
its not being obſerved in thoſe of commerce. For, as 
merchants are obliged to intruſt large ſums, ee 
for a very ſhort time, and to pay money as well as to 


( 74 


L bad 
: * 


receive it, there is a neceſſity that the debtor ſhould 


conſtantly fulfil his engagements at the time prefixed; 
and from hence it becomes . to 1 a conltraint on 
his perſon. | 

1 affairs relating to common civil contrafts, the * 
onght not to permit the ſeizure of the perſon; becauſe 
the liberty of one citizen 18 of greater importance to the 
public, than the eaſe and proſperity of another. But 


in conventions derived from commerce, the law ought 


to conſider the public proſperity as of greater import- 
ance than the liberty of a citizen, which however, does 
not hinder the reſtrictions and lmitations that bumanity 


ang good ape demand. 


0  Plutarch, in his trentiſe againl lending Nen ufory. 
| + Diodorus, Book i. Part 2. Chap. 3. 


i The Greek legiſlators were to blame, in preventing the arms 
* plough of any man from being taken in pledge, and yet per- 


mitting the taking of che man himſelf.  Diodorus, 1875 i. Part 2. 


Chap. 3. | 
Vor. II. B 
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73 14 
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ve. n A v. xv. 
5 excellent Ps | 
DMIRABLE { is that law of Geneva which 5 


Lf cludes from the magiſtracy, and even from the 
Wl . admittance into the great council, the children of thoſe 
Wy My who have lived or died inſolvent, except they have dif- 
., charged their father's debts. It has this effect; it gives 
ww. ..: ene confidence in the merchants, in the magiſtrates, and 
in the city itfelf. There the credit of the Dee bas 
oe all the . 15 e credit. 
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E 2 . F commerce. 
ENO HON, in his book he revenues, —_ hand 


<>. rewards given to thoſe overſeers of commerce, who 
diſpatched the cauſes brought before them with the 
greateſt expedition. He was ſenſible of the need of our 
modern juriſdiction of a counſel. The Romans, in the 
lower empire *, had this * of tribunal for their 
mariners. 
The affairs of commerce are but little ſuſceptible of 
formalities. Theſe are the actions of a day, and are 
every day followed by others of the ſame nature. Henge 
it becomes neceſſary, that every day they ſhould be de- 
cided. It is otherwiſe with thoſe actions of life which 
have a principal influence on futurity, but rarely happen. 
We ſeldom marry more than once: Deeds and wills a 
not the work of every day; we are but once of age. 

Plato f ſays, that in a city where there is no mark 
time commerce, there ought not to be above half the 
number of civil laws: This is very true. Commerce 
brings into the ſame country en ſe of ee 3 
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it introduces alſo a great number of contracts, and of 


q ſpecies of wealth, with vatious ways of acquiring it. 


Thus in a trading city, there are fewer Judges, and 


more laws. 


C H A P. xvIt. ELF: A, 


A \ 


That a prince ought not to engage inf. in commerce. {B 


"HEO pHILus * b a welt laden 3 Ds . 
chandiſes for his wife Theodora, ordered it tobe 


Th e « I am emperor, (ſaid he,) and you make me” 


the maſter of a galley: By what means ſhall theſe por 
« men gain a livelihood, if we take their trade ont-of * 
« their hands? He might have added, Who ſhall ſet 
bounds to us, if we monopolize all to curſeions 3 ? Who 
ſhall oblige us to fulfil all our engagements? Our cour- 
tiers will follow our example; they-will be more greedy, 


and more unjuſt than we: The people have ſome confi- 


dence in our juſtice; they will have none in our opulence: | 
All theſe numerous duties, which are the cauſe of this 
e are certain e of ours. 0 


— 


The ſame abe e 5 & # is 11 . 
e 
THEN the Portugueſe and Ohftikabd3Bark Ip 1 
in the Eaſt Indies, commerce uad ſuch opulent. 
eee that their princes did not fail 
This ruined their ſettlements in thoſe parts of the: world. 
The viceroy of Goa granted exeluſive privileges to 
particular perſons. The people had no confidence in 
theſe men, and the commerce declined by the perpetual 
change of thoſe to whom it was intruſted; nobody took 
care to improve it, or to leave it entire to his ſucceſſor, 
In ſhort, the profit centered in a few — * | 
ſuficiently extended, 
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2 of commerce in a nach 


is contrary to the ſpirit of commerce, a any of 
rnment. 
% and Theodofius,) would be pernicious to cities, and 


«tween the merchants and the plebeians.“ 
It is contrary to the ſpirit of monarchy, to admit the 
22 (ct /,nobility into commerce. The cuſtom of ſuffering the 


nobility of England to trade is one of thoſe things which 
has there greatly contributed to weaker the poets agar: 


e gorerament. 
CHAP. XX. 
130 | 4 ſingular reflection. 


JERSONS, ſtruck with the praQtice of n Fn 

imagine, that in France they ought to make laws to 
engage the nobility to enter into commerce. But theſe 
laws would be the means of deſtroying the nobility, with- 
out being of any advantage to trade. The practice of 
this country is extremely wiſe; merchants are not nobles, 
though they may become ſo: 


actual inconveniencies. There is no ſurer way of being 
advanced above their profeſſion, than to manage it well, 
or with ſucceſs, which is ne, the e ee of 


f 


9 — Leg. aokiicrts cod, ae com. et ble. ult. de reſcind. vendia. 
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Like nobility ſhould be merchants in a monarchical 
“ 'Fhis, (faid the emperors * Honorius 


c would remove the facility of buying and reg de 


They have the hopes of 
obtaining a degree of nobility, unattended- with its 


ſuperior ability. . 
Laws, which oblige every one to continue in his pro- 
flſion, and to devoive it to his * neither are, 
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nor can be of uſe in any but + deſpotic kingdoms, where 


<>. 
pang 2 


no body either can or ought to have emulation. | 

Let none ſay, that every one will ſucceed better in 
his profeſſion, when he cannot change it for another. I 

| ſay, a perſon will ſucceed beſt, when thoſe who have 
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| excelled hope to ariſe to another. | 
The poſſibility of purchaſing honour with gold en- 
many. merchants to put themſelves in circum» 
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2 . 3 | | 
ſtances by which they may attain it. I do not take 
upon me to examine the juſtice of thus bartering for 
money the reward of virtue. There are governments 
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where this may be very uſeful. e 
In France, the dignity of the long robe, which places 
thoſe who wear it between the great nobility and the 
people, and without having ſuch ſhining honours as the 
48 | ny has all their privileges; a dignity which, while 
this body, the depoſitary of the Jaws, is encircled with 
glory, leaves the private members in a mediocrity of 
fortune; a dignity in which there is no other means of 
| diſtin tion, but by a ſuperior capacity and virtue, but 
| which ſtill leaves in view one much more illuſtrious ;. 
The warlike nobility likewiſe, who conceive that, what- 
ever degree of wealth they are poſſeſſed of, they may 
© flill increaſe their fortunes, but who are aſhamed of 
© augmenting, if they begin not with diſſipating their 
eſtates; = always ſerve their prince with their whole. 

capital ſtock, and, when that is ſunk, make room for 
others who follow their example; who go to war, that 
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they may never be reproached with not having been. 
there; who, when they can no longer hope for riches, 
live in expectation of honours, and, when they have 
19 not obtained the latter, enjoy the conſolation of having 
acquired glory: All theſe things together have neceſſarily _ 
contributed to. augment the grandeur of this kingdom; 
and, if for two or three centuries it has been inceſſantly 


& increaſing in power, this mult be attributed not to for- 
tune, who was never famed for conſtancy, but to the 
ede of its laws Eng en 
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+ This is actually very often the caſe in ſuch governments. 
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CHAP. XXI. 
To what nations commerce is prejudicial. | 


J ICHES conſiſts either in lands, or in moveable 
effects. The lands of every country are commonly 
3 by the natives. The laws of moſt ſtates rendet 
foreigners averſe from purchaſing their lands; and no- 
thing but the preſence of the owner improves them: 
this kind of riches therefore belongs to every ſtate in 
particular. But moveable effects, as monty, notes, bills 
of exchange, ſtocks in companies, veſſels, and, in fine; 
all merchandiſes, belong to the whole world in general; 
which in this reſpe& is compoſed of but one fingle flate; 
of which all the ſocieties upon earth are members. The 
people who poſſeſs more of theſe moveable effects than 
any other in the univerſe, are the moſt rich. Some 
flates have an immenſe quantity, acquired by their 
commodities, by the labour of their mechanics, by their 


induſtry, by their diſcoveries, and even by chance. The 


ayarice of nations makes them quarrel for the moveables 
of the whole univerſe. If we could find a Rate ſo un- 
bappy, as to be deprived of the effects of other countries; 
and at the ſame time of almoſt all its own, the proprie- 
tors of the lands would be only planters to foreigners; 
| This. ſtate, wanting all, could acquire nothing: where- 
fore it would be much better for the inhabitants not to 
hare the leaſt commerce with any nation upon earth; 
for commerce, in theſe circumſtances, muſt neceſſarily 
lead them to poverty. 

A country that conſtantly exports fewer manufac- 
tures or commodities than it receives, will ſoon find 
| the balance ſinking; it will receive leſs and lefs, till 


falling into extreme Poverty, it will teceive nothing 


at all. 

In trading countries, the ſpecie which ſuddenly 
vaniſhes quickly returns, becauſe thoſe nations that 
have received it are its 1 but it never returns 
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ME ;3to thoſe ſtates of which we have juſt been ſpeakingy 
XZ becauſe thoſe who have received it owe them nothing. 
Poland will ſerve us for tin example. It has ſcarcely: 
— any of thoſe things which we call the moveable effects of 
the univerſe, except corn, the produce of its lands. 
Some of the lords poſſeſs entire provinces; they oppreſs 
the huſbandmen in order to have greater quantities of 
corn, which they ſend to ſtrangers, to procure the ſu- 
perfluous demands of luxury. If Poland had no foreign 
trade, its inhabitants would be more happy. The gran- 
dees, who would have only their corn, would give it to 
their peaſants for ſubſiſtence; as their too Extenſive 
eſtates would become biirdenſome, they would therefore 
divide them amongſt their peaſants; every one would 
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's find ſkins or wool in their herds or flocks, ſo that they 
5 would no longer be at an immenſe expence in providing 


cloaths; the great, who are always fond of luxury, not 
being able to find it but in their own country, would en- 


portation and exportation were but ſmall, Beſides, this 
kind of exuberance in the ftate is productive of a thou- 
ſand advantages: there is a greater conſumption, 4 


4 

e © 

1 courage the labour of the poor. This nation, I affirm, 

e would then become more flouriſhing, at leaſt, if it did 

r not become barbarous; and this the laws might eafily 
e Is Let us next conſider Japan. The vaſt quantity of 

5s 3 what they can receive is the cauſe of the vaſt quantity 

of merchandifes they are capable of ſending bad. 

5 ZZ Things are thus in as nice an equilibrium, as if the im- 
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) greater quantity of thoſe things on which the arts are 
; ̈eexerciſed; more men employed, and more numerous 
N means of acquiring power: exigencies may alſo happen, 
that may require a ſpeedy. aſſiſtance, which ſo opulent a 
Rate can better afford than any other. It is difficult fot 
a country to avoid having ſuperfluities: but it is the na- 
ture of commerce to render the ſuperfluous uſeful, and 
the uſeful neceſſary. The flate will be therefore able 
— afford neceſſaries to a much greater number of ſub- 
FRA >= 182 ee 7 F, 
Let us ſay then, that it is not thoſe nations who have 
need of nothing, that muſt loſe. by trade; it is thoſe 
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+ who have need of every thing. It is not ſuch people as 
4 have a ſufficiency within themſelves, but thoſe who are 
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Revolutions it has met with in the World. 


CHAP: L 


1 | Some 3 confulerations. 


tions, yet it 1s poſſible that certain phyſical cauſes, 
as the qualities of the ſoil or the climate, may fix its 
non for ever. 

We at preſent carry on _ ma of the Indies merely 

| by means of the ſilver which we ſend thither. The * 
Romans carried annually thither about fiity millions of 
ſeſterces; and this filver, as ours is at preſent, was ex- 
changed for merchandiſes which were brought to the 
welt. Every nation, that ever traded to the Indies, has 
conftantly carried bullion, and brought merchandiſes in 
zeturn. 

It is nature herſelf that produces this effect. The In- 
dians have their arts adapted to their manner of living. 
Our luxury cannot be theirs, nor their wants ours. 
Their elimate neither demands nor permits hardly any 
thing which comes from us. They go in a great mea- 
ſure naked; ſuch cloaths as they have the country itſelf 
furniſhes; and their religion, which 1s deeply rooted, 
gives them an averſion for thoſe things that ſerve for our 
nouriſhment, They want therefore = but our 

. * Ploy lib, vi. cap. 23. 


22 A moſt in want, that will find an . in putting a 


Of Laws relative to Commerce, conſidered in the 


HOUGH commerce be ſubject to 58 revolu - 
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— ſetve as the medium of value, and for-this- 

give us merchandiſes in return, with which the fru- 
bi q Neale of the people, and the nature of the countrys 
8 "furniſhes them in great abundance. Thoſe ancient 
authors, who have mentioned the Indies, deſcribe them 
© juſt as we now find them, as to their policy, cuſtoms, 
and manners: The Indies have ever been, they wilt ever 
f 3 be, the ſame Indies they are at preſent; and, in every 

period of time, thoſe who trade to that country muſk 
1 carry pole thither, and bring none in return. 
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CHAP. Ih: 


Oo the people of As. 


| lT HE greateſt part of the people on the a of A. 

frica are ſavages and barbarians. The principal _,- 
reaſon I believe of this is, becauſe the ſmall countries, 45 e 
1 capable of being inhabited, are ſeparated from esch c. e 
ther by large and almoſt uninhabitable tracts of land 2 Val 
They are without induſtry or arts. They have gold in 

x abundance, which they receive immediately from the 

hand of nature. Every civilized ſtate is therefore in a 
condition to traffic with them to advantage, by raiſing | 
their eſteem for things of no Ne. me: ein a ROY 
high prioe i in return.» 
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Fo e chere 1 u kind of bakacs; between the 

ſouthern and northern nations. The firſt have every 
convenience of life, and few of its wants: the laſt have 
many wants and few conveniencies. To one Nature has 


given much, and demands but little; to the other * 
. See Plivy, beak vi. chap 19. aud $trabo, book xv. 
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has given but little, and demands a great deal. The 
1 Y ., equilibrium is maintained by the lazineſs of the ſouthern 
1 22 (nations, and by the induſtry and activity which ſhe has 
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e, dergo exceſſive labour, without which they would want 
* 2. gvery thing, and degenerate into barbarians. This has 
f , ebe, "naturalized Sr to the people of the ſouth; as they 
can eaſily diſpenſe with riches, they can more eaſily diſ- 
penſe with liberty. But the people of the north have 


means of ſatisfying all thoſe wants which they have re- 
ceived from nature. The people of the north then are 
in a forced ſtate, if they are not either free or barbarians. 


in a ſtate of violence, if they are not ſlaves. 
Foun by. e , w. 


7 Le gere 4 1 between the commerce of the cient 
andthe moderas. 


T HE e has OR afelf, 60955 time to time, as 
different fituations; by which the face of commerce 
has been altered. The trade of Europe is at preſent car- 
ried on principally from the north to the ſouth; and the 
difference of climates is the cauſe that the ſeveral nations 
have great occaſion for the merchandiſes of each other. 


ried to the north, form a commerce little known to the 
ancients. 'Thus the burden of veſſels, which was for- 
merly computed by meaſures of corn, is at preſent de- 
termined by tons of liquor. 

The ancient commerce, as far as it is known to us, 
was carried on from one port in the Mediterranean to 
another, and was almoſt wholly confined to the ſouth. 
Now the people of the ſame elimate, having nearly 
the ſame things of their own, have not the ſame need 
of trading amongſt themſelves as with thoſe of a differ- 
ent climate. 'The commerce of Europe was therefore 
form "ay leſs extended than at preſcut. 


given to thoſe in the north. The latter are obliged to un- 


need of liberty, for this can beſt procure them the 


Almoſt all the people of the ſouth are in ſome meaſure 
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For example, the liquors of the ſouth, which are car- 
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he This does not all contradict what I have ſaid of our 
rn commerce to the Indies; ſor here the prodigious differ- 
as MT ence of climate deere alk ee meet heir, ante 
in- 2 *. our. g | * Co 
200 0 H A P. PEV 
{- 1 Other diferencer. GE SEE Thr 
ve Rs | l + - 
oe (COMME RCE is ſometimes deftroged: by * 
— rors, ſometimes cramped by monarchs; it traverſes 
e IF the earth, flies from the place where it is oppreſſed, and 
3. XX ftays where it has liberty to breathe: It reigns at preſent 
c where nothing was formerly. to be ſeen but deſerts, ſeas, 
and rocks; and, where it once ee now there are 
only deſerts. 
== To ſee Colchis i in its 3 ennie, which is b 
more than a vaſt foreſt, where the people are every day 
decreaſing, and only defend their liberty to ſell thems 
ſelves by piece-meal to the Turks and Perſians; one 


could never imagine, that this country had ever, in the 


no monument of theſe facts in the country itſelf; there 


and reflux of populations and ARS non here om the 


muſt extragndigary events, . N e 
; en A F. NI. 44 N e mop 


07 the commerce of the ancients, 


T HE -mwenſs 5 of Semiramis t, which copld 
not be acquired in a day, give us a reaſon to be- 
lieve, that the. Aſſyrians themſelves had pillaged other 
right nations, as other nations N piloges them. 
_ intent u 58 nl y 4% 


Lib. vi. 7 Li, * ee i, 3 


are no traces of them, except in * Pliny and: Strabo . 
The hiſtory. of commerce is that of the communica» 
tion of people. Their numerous defeats, and the flux 


1 time of the Romans, been full of cities, where com- 
merce convened all the nations of the world. We fine 
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The effects of commerce is riches; the conſequence of | 
riches, luxury: and that of luxury, the perfection of arts, 
We find that the arts were carried to great perfection x 
in the time of Semiramis *, which is a ſufficient indica- bf 
tion, that a conſiderable commerce was then eftabliſhed. 
In the empires of Aſia there was a great commerce 
of luxury. The hiſtory of luxury would make a fine 
part of that commerce. The luxury of the Perſians was 
that of the Medes, as the luxury of the Medes was that 8 
of the Aſſyrians. 1 
Great revolutions have happened in Aſia. The 8 . 
eaſt parts of Perſia, via. Hyrcania, Margiana, Bactria, 
Sc. were formerly full of flouriſhing F cities which are 
now no more; and the north of this | empire, that is, 
the iſthmus which ſeparates the Caſpian from the Euxine 
ſea, was covered with cities and nations, which are now 
deſtroyed. | 1 
Eratoſthenes || and Ariſtobulus 3 1 Patroclus, + 
that the merchandiſes of India paſſed by the Oxus into 
the ſea of Pontus. Marcus Varro g tells us, that, the 
time when Pompey commanded againſt Mike lanes, they 
were informed, that people went in ſeven days from 
India to the country of the Bactrians, and to the river 
Icarus, which falls into the Oxus; that by this means 
they were able to bring the merchandiſes of India across 
the Caſpian fea, and to enter the mouth of the Cyrus; 
from whenee it was only five days journey to the Phaſis, 
a river that diſcharges itſelf into the Euxine ſea; _ There 
is no doubt but it was by the nations inhabiting theſe 
ſeveral countries, that the great empires of the Aſſyrians, 
Medes, and Perfians, had a communication with the moſt 


diſtant N of the 4 and WER. - 


a 0 „ Diodorus, lib. 2. | 

1 Pliny, lib. vi. * 16. and Strabo, lib. xi. 

1 Strabo, lib. xi. ||} Strabo, ibid. We | 

S See Pliny, lib. vi. cap. 17. Scc alſo derbe, Meni upon the 1 
paſſage by which the TRI were A from the Phaſis Þ 
to the Cyrus, . TR 
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An entire ſtop is now put to this commun cation. All 
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fa 


* 
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=® theſe countries have been laid waſte by the“ Tartarg, and 
are ftill infeſted by this deſtructive nation. The Oxug 
Ino longer runs into the Caſpian ſea; the Tartars, for 
| ſome private + reaſons, have changed its courſe, and it 


nov loſes itſelf in the barren ſands. 7 


The Jaxartes, which was formerly a barrier between 


the polite and the barbarous nations, has had its eourſe 
turned in the ſame manner by the Tartars and it no long- 


er empties itſelf into the fea. 3. 
= - Selencus Nicator formed f the project of joining the 
Euxine to the Caſpian ſea. This project, which would 
have greatly facilitated the commerce of thoſe days, va» 
niſhed at his f| death. We are not certain it could have 
been executed in the iſthmus which ſeparates the two 


eas. This country is at preſent very little known; it is 


depopulated, and full of foreſts; indeed water is not 


wanting, for an infinite number of rivers roll into it 


from mount Caucaſus: but, as this mountain forms the 


north of the iſthmus, and extends like two arms g to- 
wards the ſouth, it would have been a grand obſtacle to 


ſuch an: enterpriſe, eſpecially in thoſe times when they 


| had not the art of making ſluices. 


It may be imagined, that Seleucus would have joined 


the two ſeas in the very place where Peter I. has finee 
joined them, that is, in that neck of land where the 
Tanais approaches the Volga; but the north of the Caſ- 
pian ſea was not then diſcovered. ' i FOB en 


1 „This is the reaſon why thoſe who have deſcribed this country, | 


ince it has been in the poſſeſſion of the Tartars, have entirely 


'P © disfigured it. The chart made of the Caſpian ſea, by order of the 


late Czar Peter I. has diſcovered the egregious error of our mo- 
Lern ones; and by this it appears, that this ſea is. conformable. $0, 
x the repreſentations of the ancients, See Pliny, lib. vi. cap. 13. 


co the north, vol. iv, 


7 
WE 5 


-$ 1 j Claudius Czfar, in Pliny, lib. vi. cap. 11. 


| + See Jenkinſon's account of this, in the colleRion of | voyages. 


\ 


\ $ 


5 See Strabo, lib. xi. „ 3 
you Ul 5 i 


| He was ſlain by Ptolemy Ceraunus. 


= 


dy. 


Krangers, had ſcarcely: at that time any foreign trade; 


A ene za-the, Red-Sen. "They 
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„ THESPIRIT or LAWS; Book XXI, 


While the empires of Aſiao enjoyed the commeree of 1 
luxury, the Tyrians had the cummetce of c œcons my, 
which they: extended: through the world. Bochard hs 
employed the ſfirſt book of his Canaan, in enumerating 
the ralonies which they ſent into all the countries bor- 
dering upon the ſeaʒ they paſſed the Pillars of Hergules, 1 


and made eſtabliſhments * on the coaſt of the ocean. 


In thoſe times their pilots were obliged to fallow: the 48 
 ecalts, . which, were, if I may ſo- expreſs myfelf, thei 
tompaſs.” Voyages were long and painful. 'Thelabori- 
aus voyage of Ulyſſes has been the Fuitful ſubjeQ: of the 
nneſt poem in che world, next to that which alone has 


tho preſeren te nun ne bn 2»ͤ%ũéjo 


yd Thelittle knowledge, which. the "greateſh part bf che 1 


world had of thoſe who were far diſtant fromothem a+ 


voured the nations engaged in the @conomichhCommerees 


hey managed trade with as much obſcurity ns they 
pleaſed: they had all the advantages which the moſt in 
telligent nations could take over the moſt, i ignorant. 

Thel iEgyptians, a people who by bete religion and 
their manners:were: averſe: from all communication with 


Ther en enjoyed a fruitful foil; and great plenty. Theit 
country was the Japan of thoſe times; it poſſeſſed every 
tlang 1 ithin itſelf. S094 142 er it 04K 8128 Bas wil}: 

2. $ohttle Jelena ae thoſe people of commerot, that 
they left that of the Red-Sea to all the petty: nations chat 
had any harbours in it. Here they ſuffered the I 
the Syrians, and the Jews to have fleets. Solomon em⸗ 


2 navigation the. Tyriang, who knew theſe 


ol 


3 ſays, that -his nation being entirely employ- 
eden agneulture, knew :of- ery — "HM 


ock from the Adumezos Eloth and 
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They founded Tarteſſus, and made a ſettlement at Cadiz, 
Kings, book i. chap. 9. Chron, book it-chap. &. N h 
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Horz 67 E sFr Ur Laus. — 
| =F nom: they derived this ecommerce they. loſt theſt Wo 
=E cite; and with them loſt this dommerce rf vauKit 
X ::1t:wasnot ſo with the Phœniciane) theirs was hot 
commerce of luxury; nor was their trade owing 2o-igqons 
1 queſt #-their frugality, their — their indu ly their 
7 neceſſary to all: the nations of the none: (£45 968m har 
» Befofe Alexander, the people — on the Red 
Sea traded only in this ſea, and in that of Africa. Fbe 
aſtoniſnment which filled the univerſe at the diſcovery uf 
the Indian Sea under that conqueror, is of this a ſluſſi⸗ 
eient proof. 1 have obſerved *, that bullion was always 
carried tothe Indies, and never any brought from thenees 
e now the Jewiſh 2 which broughe — ant. | filver by 
p15 fromthe. Indies” De 21 „ b ins 
- LY: Beſides, this een Was (Pos on Weis a 
ooaſt of Africa; for the ſtate of navigation at thar 
time ig a convincing proof that they did not fail to 
sa very diſtant ſhore. I am not ignorant, that the 
fleet of Solomon and Jehoſaphat returned only: every 
cdhree years; but I do not ſee that the time taken ub 
im the Ae ; es * the nn of the di 
IE rance.. i: 44:95 4 mot 
Pliny and Strabo informs us, that the Juoks of India 
55 and the* Red Sex were twenty days in performing a 
"38 voyage, which a Greek or — veſſel would 0. 
compliſh in ſeven f. In this proportion, à voynge of 
one year, made by the fleets of Greece or Rome, would 
E - ares i voy" near three, when performed by thoſe of So- 


Aeon 


Pro ſkips of unequal ſwiftneſs do not perſon their 

Wage in a time proportionate to their ſwiftneſs,” Slow. 
IF nels is frequently the eauſe of much greater ſlowneſa. | 
When it becomes neceſfary to follow the "coaſts, and „ 
de inceſſantly in a different poſition, when * 2 | 
wait wk a a wind id to ger out . a Wer 


141 br ©. 


FFC 


* 
ere . 2 
A Sce Pliny, ib, vi. cap. 22. and Strabs, 8 
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46 SEN OF HANS,. Book xk. 
ace deen goof der takes. che advantage of 
every avourable moment, while the othet᷑ ſtill. continues 
in a difficult fituation, and waits many days don other BY 
SDA of dt en gde an volg Hr less 
id flownels.of tl No veſſels, hieb in, a0 b 
,timg,could.make . of, the,way.uf 8 
thoſe af, the, Greeks; and s 6 Gum may be explained 
chat we everyday fee. in our modern navigatiop. 
pe Indian veſſels, which were built with a kind off, 
a ruſnes, drew leſs water than thoſe of Greece ane 
Nome, which were of wood, and joined with iron. z 
We may compare theſe Indian veſſels to thoſe, at pre- 
pn ale of in ports of little depth of water. Such 
af Venice, and even of all * Italy in general, 
af the Baltic, and of the province of + Holland... Their 
ups, which ought to be able to go in and out of port, 
dae built wund and broad at the bottom, while thoſe of 
her nations, who have good harbours, are formed. ta 
deep into the water. This mechaniſm. xenderg theſe 
f apes. veſſels able to ſail much nearer the wind, 
Phile. the firſt can hardly fail, except the wind be nearly 
in the pop. A. ſhip. that finks deep into the water ſails 
. towards. the fame fide with almoſt, eyery wind; this. pra» 
| ceeds rom the reſiſtance which the veſſel, whilſt driven 
by the wind, meets with from the water, from which it 
rgceives.a ſtrong ſup port, and from the length of ths 
147 22 preſet its ſide to the wind, while. 2 
the helm the prow is turned to the 
7 a that ſhe can fail very year to the wind, — 
r worde, very near to the point from whence the 
wind. 13 But, when the hull is round and brgadd at 
the bottom, and conſequently draws little water, it no 
ot, Gndg this Ready ſupport; the wind. drives, the 
which, is incapable of reſiſtance, and can run them 
n with a pil iulan en a en Leos to the 
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C e e moſtly ſhallow; but Sicily tne Cans... 


71 ſay the N of Holland; _ the ports of * 
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IX wins. From whence it follows, that -broad-bottorted 
veſſels are longer in performing voyage. 3 
1. They loſe much time in waiting for the wind, eſpa- 

77 cially if they are obliged frequently to change! their 

277 courſe. 2. They ſail much flower, becauſe, hot — 

a proper ſupport from a depth of water, they cannd 
carry ſo much ſail. If this be the eaſe at a time when 
che arts are every where known, zt "time when aft 
eeorrects the defects of nature, and even of art _ a 
it at this time, I ſay, we find this difference, how 
great muſt that have been in the navigation of "the 
I cannot yet leave this ſubject. The Indian veſſels 
were ſmall, and thoſe of the Greeks and Romans, if 
wwe except their machines built for oftentation, much lefs 
than ours. Now, the ſmaller the veſſel, the greater 
danger it encounters from foul weather. A tempett, 
"IF that would ſwallow up a ſmall veffel, would "only make n 
urge one roll. The more one body is ſurpaſſed by am. A 
other in bigneſs, the more its ſurface is relatively'ſmall* Lis” 
XX From whence' it follows, that in a ſmall ſhip there ig 1 . 
kes proportion, that is, a greater difference as to the fur- J -— _ 
FF face of the veſſel, and the weight or lading ſhe can'carry, 5 1 | 
han in a large one. We know that it is a pretty genes. 
ral practice, to make the weight of the lading equal to 
that of half the water the veſſel is able to contain. 

"2X Suppoſe à veſſel will contain eight hundred tons, her 
lading then muſt be four hundred; and that of à veſſel, 

2X which would hold but four bundred tons of water, 
would be two hundred tons. Thus the largeneſs of the 
F firſt ſhip will be to the weight ſhe carries, as eight 
to four, and that of the ſecond as four to two. Let us 
3 2 then, that the ſurface of the greater is 10 the 
bo ace of the ſmaller as eight to ſix; the ſurface of this 
will be to her weight as fix to two, while the furface of 
2X the former will be to her weight only as eight to four. 
Therefore, as the winds and waves act only upon the 
furface, the large veſſel will by her weight refit their 
impetuoſity much more than the ſmall. We find from 

| hiſtory, that, before the diſcovery of the mariner's eom- 
paſs, four attempts were _ to fail round the coaſt of 
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Africa. The Phcenicians ſent by * Necho, and Eudoxus + | 9 


the Red Sea, and ſurceeded. Sataſpes + ſent by Xerxes, 


Pillars of Hercules, and failed in the attempt. 


flying from the wrath of Ptolemy Lathyrus, ſet out from 1 3 


and Hanno by the Carthaginians, ſet out from tbe 


The capital point in ſurrounding Africa was, to diſ. 
cover and double the Cape of Good Hope, Thoſe who iN. 
ſet out from the Red Sea found this cape nearer by half, 
than it would have been in ſetting out from the Mediter- * 


ranean- The ſhore from the Red Sea is not ſo ſhallow, 
as that from the Cape || to Hereules's Pillars, The diſ- 
| Covery of the Cape by Hercules's Pillars was owing to 
the invention of the compaſs, which permitted them 
to leave the coalt of Africa, and to launch out inte 
the vaſt ocean, in order to ſail towards the iſſand of St. 
Helena, or towards the coaſt of Braſil. It was there - 
fore very poſlible for them to ſail from the Red Sea into 
the Mediterranean, but not to ſet out from the Mediters 
ranean to retutn by the Red Ses. „ 

Thus, without making this grand efteyity- —4 
which they could hardly ever hope to return, it was 
moſt natural to trade to the eaſt of Afriea by the 
1 5 mow + 08 to the wan. 2 by en 


— 


2 ul was defitous of congieting it, EHerodoluu, lib. i ir. | 
Id! Pliny, lib. ii. cap. 67. Pomponius Mela, libs iii. N Wo 
1 Herodotus in Melpomene. 


Add to this what 1 ſhall ſay, in cha viii. f this boo 
crave of Hanno. ; * 9 


8 In the months of October, November, December, and Janu- 
ary, the wind it the Atlantic Sten is found to blow north-eaſt 3 
dur ſhips therefore either croſs the line, and to avoid the wind; 
which is there generally at eaſt, they direct their courſe to the 


| ſouth, or elſe *Y enter into the torrid zone, in thoſe places whete 


the wing is at we 


* wr oO a &T HE T7 S220 75>. 


* 
„ 


* ; F n « <-> g% 1 4 94 
501 310.455 SP 
* : # * 


HE firſt Greeks wete all pirates. Minos, who en- 
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9 nians obtained the real dominion of the fea, becauſe this 
trading and victorious nation gave laws to the moſt po- 
tent monarch * of that time, and humbled the maritim 
powers of Syria, of the iſls of Cyprus, and Phenieia. 
But this Athenian lordſhip of the ſea deſerves to be 
2 more particularly mentioned. F Athens,” fays Renas 
phon f, © rules the ſea; but, as the country of Attics 


9 4 while the Athenians are engaged in diſtant expedi 
tions. Their leaders ſuffer their lands to be 3 
44 and ſecure their wealth by ſending jt to ſome ifland 
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J joyed the empire of the ſea, was only more fucceſy» 


ul, perhaps, than others in piracy ; for his maritime 
"XZ dominion extended no farther than round his own iſle, 


But, when the Greeks became a great people, the Athe« 


«.is joined to the continent, it is ravaged by enemies, 


« The populace, who are not poſſeſſed of lands, have 
« no, uncafineſs. But, if the Athenians inhabited an 
« iſland, and beſides this enjoyed the empire of the ſea, 
« they would, as long as they were poſſeſſed of theſe 
„advantages, be able to annoy others, and at the ſame 
« time be out of all danger of being annoyed.” One 
would imagine that Xenophon was ſpeaking of England, 
The Athenians, a people whoſe beads were filled with 


N ambitious projects; the Athenians, who augmented 


their jealouſy, inſtead of increaſing their influence; who 
were more attentive to extend their maritime power thay 
enjoy it; whoſe political government was ſueh, that the 
common people diſtributed the public revenues amongſt 
themſelves, while the rich were in a ſtate of oppreflion; 


The king of Perſia. : 7 
+ On the Athenian republic. 


„% THE sin OF LAWS. Beek XXI. 


the Athenians, I ſay, did not carry on ſo extenſive a 
commerce as might be expected from the produce of 
their mines, from the multitude of their ſlaves, from the 
number of their ſeamen, from their influence over the 
Cities of Greece, and above all, from the excellent inſti- 
tutions of Solon. Their trade was almoſt wholly con- 
1 to Greece, and to the Euxine ſea, from whence 

drew their ſubſiſtence. 

rinth ſeparated two ſeas, and opened and ſhut 
the ee it was the key of Greece, and a city, 
in fine, of the greateft importance, at a time when the 


people of Greece were a world, and the cities of Greece 


nations. Its trade was very extenſive, having a port to 
receive. the merchandiſes of Aſia, and another for thoſe 
of Italy; for the great difficulties which attended the 


doubling Cape Malea, where the“ meeting of oppoſite | 


winds cauſes ſhipwrecks, induced every one to go to 
Corinth, and they could even convey their veſſels over 
land from one ſea to the other. Never was there a city, 
in which the works of art were carried to ſo high a 


degree of perfection. 


a temple to Venus, in which more than a thouſand 
courteſans were conſecrated to that deity : from this 
ſeminary came the greateſt part of thoſe ce dere beau- 
ties, whoſe hiſtory Athenzus has preſumed to commit to 
writing. 

Four great events happened in the reign of Alen 
der, which entirely changed the face of commerce; the 
taking of Tyre, the conqueſt of Egypt, that likewiſe 
of the Indies, and the diſcovery of the ſea which lies 
fouth of that country. The Greeks of Egypt found 


themſelves in an excellent ſituation for carrying on a 


prodigious commeree; they were maſters of the ports of 
the Red Sea; Tyre, the rival of all the trading nations, f 
was no more; they were not conſtrained by the ancrent f 
fuperſtitions of the country; and Egypt \ was ATE: the 


centre of the univerſe. 43166 5 0 
* gee Strabo, lib. viii. Je on Foam or 
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+ Which inſpired an averfon for Masten 


But here religion fmiſhed the 
corruption, which their opulence began. They erected 
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I be empire of Perſia e the Indus “. Dariue 

1 * Ale exander, had ſent F, ſome vellels 0 
ſailed down this river, and paſſed even into the Red rg 
* How then, were the Greeks the. firſt who traded to the 


s e by Ade e had not the Perſians done this be · 
9 fore? .D ey. make no advantage of ſeas which were 
XZ ſfoncar. ek of the very ſeas that waſhed their coaſts? 
Alexander, it is true, conquered the Indies; but was it 
1 | necallary. for him to conquer a country, in order to trade 
MH with it? This is what 1 all now examine. | 
Ariana 2, which extended from the Perſian Galt as 
9 far. as the us, and from the South Sea to- the moun- 


7 taing of Paropamiſus, depended indeed in ſome meaſure ; 
aon the empire of. Perſia; but in the ſouthern part it was 
baren, ſcorched, Tude, and uncultivated. Tradition |} 
relates, .that the.s armies of Semiramis and Cyrus periſhed 
in theſe deſerts; and Alexander, who cauſed his flert to 
4 follow him, could not avoid loſing i in this place a great 
: 8 part of his army. The Perſians left the whole -coaſt. to 


27 the. Icthyophagi 5, the Oritæ, and other barbarous na- 
tions. Beſides, the Perſians were no great failors “, 
and their. very —_ debarred them from entertaining 
any ſuch notion as that of a maritime commerce. The | 
8 221 15 undertaken by Darius's direction upon the Indus 


aud the Indian ſea, proceeded rather from the caprici- 
ouſneſs,of a,prince vainly ambitious of ſhewing his power, 
than from any ſettled regular project. It was attended 
with no conſequence, either to the advantage of com- 
merce, or of navigation. They emerged from heir i g- 
norance, oply to e into it 46.04 FOB 
gat Foyt Fogg * hint . 8 % BY 5 


„ Strabo, lib. xv. 2 . „ WP All 


} \+ Herodotus in Melpomene, | 

4: Strabo, lib. | \ = „ Os Eg 
J Strabo, lib. v. ry H Fi 48 . 
s Pliny, ib. vi. cap. 23. . lib. vi. 1 1 „ 5 


They Jailed not upon the river, leſt 1 ſhould defile the 
= clements. Hyde's Religion of the Perſians. Even to this 4 _ | 
5 have no maritime commerce. TRIO ho b. to e 
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Befdes it wa a received opitifon ® before'the*expeti- 


tion of Alexander, rhat the ſouthern parts of adi 


were uninhabitable + This ptoceeded from a' tradition; 


that Semiramis had brought SEE from thence ouly N 


3 men, and Cyrus but ſeven. 
Alexander entered by the north. His deze was to 


march towards the Eaſt; but having found # part of the 


fouth full of great nations, cities, r me he attempt · 
ed to conquer it and ſucceeded. 

He then formed the deſign of uniting the Indies to 
the weſtern nations by a maritime commerce, as he had 
already united As by the colomes he had eſtabliſhed by 
land. 

He en a fleet to be built on the Hydafpes; and 
then fell down that river, entered the Indus, and failed 


even to its mouth. The fleet followed the coaſt from 
che Indus along the banks of the country of the Oritæ, 


of the Iethyophagi, of Carmania and Perſia. He built 
eities, and would not ſuffer the Icthyophagi to Wie" on 
fiſh i, being defirous of having the borders of the fea in- 
habited by civilized nations. Oneſicritus and Nearchus 
wrote a journal of this voyage 5, which was performed 
in ten months. They arrived at Suſa, where they found 
Alexander, who gave an entertainment to his whole army. 


He had left the fleet at Patala “, to go thither by land. 


This prince had founded Alexandria, with a view of 
ſecuring his conqueſt of Egypt; this was a key to open 


it in the very place where che kings + his Nee c 


* ans. lib. XV. * * $.5 | ? es 2 F | 


F Herodotus (in Melpomene) n this Darins ee the 
Indies; this muſt be underſtood only to mean n ; is even 
this was only an ideal conqueſt, 


1 Strabo, lib. xv. GED Ont ARTIE A 
1 Ty” book vi. . * — 1 
0 A tity in the iland of Pacalens; 4 wake nl * 


+ Alexandria was founded on a flat ſhore, called Rhacotis, 
where, in ancient times, the kings had kept a a garriſon, to prevent 


all ſtrangers, and more particularly the Greeks, from uy 
the oy Pliny, lib. v. cap. 10. Strabo, lid. xvii. a 
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1 had a, key to ſhut it; and he had nat the leaſt thought 
: 1 of. 4 commerce, of which the u of the Indianclew 
"=P ee give him the idea. „at unh e 
a bs The kings of Syria left the e cube Court to 
thoſe of Egypt, and attached themſelves only: to the 
A Mo northern trade, which. was carried on by means of the 
: i Oxus aud the Caſpian ſea. They then imagined i that: 
this ſea wWas part of the Northern Ocean . Seleucus 
and Antiochus applied themſelves to make diſcoveries i ' 
> Fit, with a particular attention; and with this view they 
FF { ſcoured it with their fleets f. That part which Seleueus 
| 1 | ſurveyed, was called the. Seleucidian ſea; that which 
|. 1 Antiochus diſcovered, received the name of the ſea af 
Antiochus. _ Attentive to the projects they might have 
IF formed: of attacking Europe from hence on the back of 
Gaul and. Germany, they neglected the ſeas on the 
IF ſouth; whether it was that the Ptolemies, by means of 
their fete on the Red Sea, were already become the 
1 maſters of it; or that they had diſcovered/an 10vincible: 
© averſion. in the Perſians againſt engaging in maritime? 
F affairs; . or, in fine, that the general ſubmiſſion of all the 
8 people in the. ſouth; left na- room for them to flatter 
8 themfelyes with-the | hopes of further conqueſts. n; 
4 I am ſurpriſed, I confeſs, at the obſtinacy with which 
the Ancients believed that the Caſpian ſea was a part af 
the ocean. The expeditions of Alexander, of the kings 
8 * Syria, of the Parthians, and the Romans, could; not 
make. them, change their ſentiments z-- notwithſtanding 
& theſe nations deſcribed the Caſpian ſea with a wonderful 
exactneſs: but men are generally ſo tenacious of their 
Aer, that, they--acquieſce-to. truth as late as poſſible. 
When. anly the ſouth of this fea was known, it was at 
1 firſt taken for the ocean; in proportion as they advanced 
1 erg the banks of the Northern coaſt, inſtead. of ima- 
IX gining it a great lake, they till believed; it to be the 
ocean, that here made a ſort of a bay; when they h 
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northern coaſt, though their eyes were then opened, yet 
they ſhut them once more; and took the mouth of the 
Volga for a ſtrait, or a prolongation of the ocean. 


The land-army of Alexander had been on the Eaſt 

only as far as the Hyphaſis, which is the laſt of thoſe 
rivers that fall into the Indus: thus the firſt trade which 
the Greeks carried on to the Indies was confined to a 


very: ſmall part of the country. Seleucus Nicanor pe- 
netrated as far as the Ganges *, and by that means 
diſcovered the ſea into which this river falls, that is to 
ſay, the bay of Bengal. The Moderns diſcover countries 
by voyages at ſea; the Ancients diſcovered ſeas ay 
2 at land. 

Strabo 7, notwithflanding the 9 of Apollo- 
3 ſeems to doubt whether the Grecian kings + of 
Bactria proceeded farther than Seleucus and Alexander. 


1 am apt to think they went no further to the Eaſt, and . vg 


that they did not paſs the Ganges; but they went farther- 
towards the ſouth: t 
ports in the Guzarat and Malabar, which gare riſe to 
the navigation I am going to mention. 

Pliny informs/ us 5, that the navigation ob the 
Indies was ſucceſſively. carried on by three different 
ways. At firſt they failed from the cape of Siagre 
to = iſland of Patalena, which is at the mouth of the 


Indus. This we find was the courſe that Alexander's 
fleet ſteered to the Indies. They took afterwards: * 


a ſhorter and more certain courſe, by ſailing from the 


fame cape or promontory to Siger: this can be no 
ather but the kingdom of Siger, mentioned by Stra- 


bo + _ diſcovered by the — kings of Is 


* buy, lib. vi. cap. 17. 


* Lib. XV. | 
* The Macedonians of Bactria, lads; ws Ae H 
ſeparated themſelves from Syria, formed one Free ſtate, - 


I Apollonius Adrumatinus in Strabo, Iib. ii. 
$ Lib. vi. cap. 23. e 5 
* Pliny, lib. vi. cap. 3. 1 

| + Lib. zi. Sigertidis regnum. 


they diſcovered - Siger:{|, and the 


We 


FX Pliny, by ſaying that this way was ſhorter- than the 
other, can mean only that the voyage was made in leſs 
time; for as Siger was diſcovered by the kings of 
7 Badia, it muſt have been further than the Indus: By 
this paſſage they muſt therefore have avoided the wind- 
jag of certain coaſts, and taken advantage of particular 
= winds, The merchants at laſt took a third way; they 
Z ſailed to Canes, or Ocelis, ports ſituated at the entrance 
of the Red Sea; from whence, by a weft wind, they 
arrived at Muziris, the firft ſtaple towa of the Indies, 
and from thence to the other ports. WEN 
lere we ſee, that inſtead of failing to the mouth of 
the Red Sea as far as Siagre, by coaſting Arabia Felix 
to the north-eaſt, they ſteered directly from weft to eaſt, 
EF from one ſide to the other, by means of the trade-winds, 
IX whoſe regular courſe they diſcovered by ſailing in theſe 
I latitudes.. The Ancients never loſt ſight of the coaſts, 
but when they took advantage of theſe winds, which 
© were to them a kind of compaſs. : LET 
| Pliny ſays , that they ſet fail for the Indies in the 
= middle of ſummer, and returned towards the end of 
December, or in the beginning of January. This is 
entirely conformable to our naval journals. It. that part 
of the Indian ſea which is between the peninſula of 
Africa, and that on this ſide the Ganges, there are two 
monſoons; the firſt, during which the winds blow from 
v welt to eaſt, begins in the month of Auguſt or Septem- 
ber; and the ſecond, during which the wind is in the 
eaſt, begins in January. Thus we ſet ſail from Africa 
to Malabar, at the ſeaſon of the year that Ptolemy's 
fleet uſed to ſet out from thence; and we return too at 
the ſame time as they. Ee | 
Alexander's fleet was ſeven months in failing from 
Patala to Suſa. It ſet out in the month of July, that 
ie, at a ſeaſon when no ſhip dares now put to ſea to 
return from the Indies. Between theſe two monſoons 
there is an interval of time, during which the winds 
vary; when a north wind, meeting with the common 


3 
1 9 SIS 


rr 
Zoe oi 


2 » * ese 0 
r IR 
r Due 4 * 
y NE we Nr * 3 
6 5 77 3 . 5 2 — 
2 - 2 8 
8 


* PR a> >. 
r 0 xx Es) 
3 2 *.-" rr 254 
3 F 9 OL wo 


4 * 
pe CCC 
2227 ͤ FT ivr po OL 
DF. at . 


„Lib. vi. cap. 23. 


Vox. II. 5 55 


35 TE SPIRIT OF LAWS. Book xxl 


winds, raiſes, eſpecially near the coaſts, the moſt ter. 
rible tempeſts. 'Theſe continue during the months of 7 


June, July, and Auguſt. Alexander's fleet therefore 
ſetting ſail from Patala in the month of July, muſt 


have been expoſed to many ſtorms, and the voyage F : 
muſt have been long, en they ſailed againſt the [ ö 


trade - wind. 
Pliny ſays that they ſet out for the Indies at the end 


of Summer; thus they ſpent the time proper for taking 
advantage of the trade-wind, in their Paſſage from 
Alexandria to the Red Sea. 
| Obſerve here, I pray, how navigation has by little 
and little arrived at perfection. Darius's fleet was two 
years and a half * in falling down the Indus, and going 
to the Red Sea. Afterwards the fleet of Alexander +, 
deſcending the Indus, arrived at Suſa in ten months, 
having failed three months on the Indus, and ſeven on 
the Indian ſea: at laſt the paſſage from the coaſt of Ma- 
labar to the Red Sea was made in forty days f. 
Strabo ||, who accounts for their ignorance of the 
countries between the Hypanis and the Ganges, ſays, 
that there were very few of thoſe who ſailed from Egypt 
to the Indies, that ever proceeded ſo far as the Ganges. 
Their fleets, in fact, never went thither; they - ſailed 
with the weſtern trade-winds from the mouth of the 
Red Sea to the coaſt of Malabar. They caſt anchor in 
the ports along that coaſt, and never attempted to get 
round the peninſula on this fide the Ganges by Cape 
Comorin and the coaſt of Coromandel. The plan of 
navigation laid down by the kings of Egypt and _ 
Romans was, to ſet out and return the ſame year 9. 
Thus it is demonſtrable, that the commerce ol: chis 
Greeks and Romans to the Indies was much leſs ex- 
tenſive than ours. We know immenſe countries which 


* Herodotus in Melpomene, 
| + Pliny, lib. vi. * 23. 
t Ibid. | x 
Lib. . 
$ Pliny, lib. vi, cap. 23. 
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er- to them were entirely unknown; we traffic with all the 
of | 


ladian nations; we even manage their trade, and in our 

bottoms carry on their commeree. VP 
| But this commerce of the Ancients. was carried on 
with far greater facility than ours. And if the Moderns 
were to trade only to the coaſt of Guzarat and Malabar, 
and, without ſeeking for the ſouthern; iſles, were ſatis- 


i 9 
# 1 3. 


id 3 © fed with what theſe iſlanders brought them, they would 
8 E certainly prefer the way of Egypt to that of the Cape 
m of Good Hope. Strabo informs us * that they traded 


I hall Guiſh this chapter with a reflection. Ptolemy 
the geographer + extends the Eaſtern part of known 


0 

g Africa to Cape Praſſum, and Arian 4 bounds it by 
's Cape Kaptum. Our beſt maps place Cape Praſſum 
3, at Moſſambique, in 14 degrees and a half ſouth las 


itude, and Cape Raptum at about ten degrees of the 
ſame latitude. But as the country extending from 
the kingdom of Aian (a kingdom that indeed pro- 
duces no merchandiſes) becomes richer in proportion 
ds it ſtretches towards the ſouth, as far as the country 
of Sofala, where lies the ſource of riches; it appears 
at firſt view aſtoniſhing, that they ſhould have thus re- 
trograded towards the north, inftead of advancing to 
ifa proportion as their knowledge increaſed, navi- 
gation and trade deſerted the coaft of Africa for that 
of India. A rich and eaſy commerce made them ne- 
glect one leſs lucrative, and more full of difficultics, 
The eaſtern coaſt of Africa was leſs known than in the 

time of Solomon; and though Ptolemy ſpeaks of Cape 
Praſſum, it is rather as of a place that had been formerly 
FF known, than of one known at that time. Arrian || 
3X bounds. the known country at Cape Raptum, becauſe 
at that time they went no further. And though 


'* Lib. xv. 5 
+ Lib. iv. cap. 7. and lib. viii, 
+ See the periple of the Ethrean ſea. | 
| Ptolemy and Arrian were nearly cotemporaries. 
| 5 | 
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Marcian * of Heraclea extends it to Cape Praſſum, his 7 iy 
authority is 6f no weight; for he himſelf confeſſes 4, bh. 


that he copies from Artemidorus, and Artemidorus Lt, 


from Ptolemy. 
CH A p. VIII. 


07 's arthage and MM. Farſeilke. 


2 RTHAGE increaſed her power by her tiekia, = 
: and afterwards her riches by her power. Being * 
miſtreſs of the coaſts of Africa which are waſhed by the 


Mediterrancan, ſhe extended herſelf along the ocean. 


Hanno, by order of the ſenate of Carthage, diftributed 


thirty thouſand Carthaginians from Hercules's Pillars, | 


as far as Cerne. This place, he ſays, is as far from 


FHercules's Pillars, as the latter from Carthage. This 3 ; : 


fituation is extremely remarkable. It lets us ſee that 


Hanno limited. his ſettlements to the 25th degree of 4 
North latitude, that i is, to two or three degrees ſouth of 


the Canaries. 

Hanno being at Cerne, undertook another voy 
with a view of making further diſcoveries towards t 
fouth. He took but little notice of the continent. He 
followed the coaſt for twenty-ſix days, when he was 
obliged to return for want of proviſions. 'The Cartha- 
ginians, it ſeems, made no uſe of this ſecond enterpriſe. 
Scylax ſays f, that the ſea is not navigable || beyond 
Cerne, becauſe it is ſhallow, full of mud and ſea- 


weeds: and in fa, there are many of theſe in thoſe 1 


„His work is to be found in a babes of 45 mall pieces 


of the Grecian 5 printed at Oxford in rd vol. i. 


page 10. 
1 Grecian Geographers, page t, 2. 


+ See his Periples, under the article of Carthage. 


See Herodotus in Melpomene, on {the obſtacles which 85 
| — encountered. 
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Wo Chop. 8 THE SPIRIT OF LAWS. 3 
uttitudes . The Carthaginian merchants, mentioned 
bpy Scylax, might find obſtacles which Hanno, who had 
xty veſſels of fifty oars each, had ſurmounted. Diffi- 
culties are at moſt but relative; befides, we ought not to 
E confound an enterprife in which bravery and reſolution. 
E muſt be exerted, with ge that rages no extraordi- 


nary conduct. 


| The relation of Hanno's voyage is a fine fragment of 


1 © antiquity. It was written by the very man that per- 
for med it. His recital is not mingled with oftentation. 


"WM Great commanders write their actions with ſimplicity; 
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becauſe they receive more glory from facts than from 
words. The ſtyle is agreeable to the ſubject; he deals 
not in the marvellous. All he ſays of the climate, of the 
& ſoil, the behaviour, the manners of the inhabitants, corre- 
[ fpond with what is every day ſeen on this coaſt of Africa; 
one would imagine it the journal of a modern ſailor. 


; He obſerved from his fleet, that in the day-time there 


3 was 4 prodigious filence on the continent, that in the 
night he heard the ſound of various muſical inſtruments, 
and that fires might then be every where ſeen, ſome 
| larger than others. Our relations are conformable to 
this; it has been diſcovered, that in the day the ſavages 
W retire into the foreſts to avoid the heat of the ſun, that 
| they light up great fires in the night to diſperſe the beaſts 
of prey, and that * are an fond of muſic and 


dancing. 


The ſame writer deſcribes a wks with all the 
phznomena of Veſuvius; and relates, that he took two 


' hairy women, who choſe to die rather than follow the 


Carthaginians, and whoſe ſkins he carried to e 
This has been found not void of probability. 

This narration is ſo much the more valuable as it is 
a monument of Punic antiquity; and from hence alone 
it has been ä as aden the e 


— See cbe charts In narrations in the firſt volume: of * 
that contributed to the eſtabliſhment of an Faſt. India company, 
part i. page 201. This weed covers the ſurface of the ſea in ſuch 
a manaer, that it can ſcarcely be perceived, and veſſels can * 
* r it wich a ſtiff nn | | 
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retained their hatred to the Carthaginians, even after 
they had deſtroyed them. But it was victory alone that 
decided whether we ought to ſay, the Punic or the 
« Roman faith.“ 

Some moderns e have imbibed theſe 8 What 
is become, ſay they, of the eities deſeribed by Hanno, 
of which even in Pliny's time there remained no veſtiges? 
But it would have been a wonder indeed, if any ſuch 
veſtiges had remained. Was it a Corinth or Athens that 
Hanno built on theſe coaſts? He left Carthaginian 
families in ſuch places as were moſt commodious for 
trade, and ſecured them as well as his hurry could permit 
againſt favages and wild beaſts. The calamities of the 
Carthaginians put a period to the navigation of Africa; 
theſe families muſt neceſſarily then either periſh or be- 
comes ſavages. Beſides, were the ruins of theſe cities 
even ſtill in being, who is it that would venture into the 
woods and marſhes to make the diſcovery? We find, 
however, in Scylax and Polybius, that the Carthaginians 
had confiderable ſettlements on theſe coaſts. Theſe are 
the veſtiges of the cities of Hanno; there are no other, 
ſrom the ſame reaſon that there are no other of ne 
nlelf. 

The Carthaginians were in the high road to wealth ; 
and had they gone ſo far as four degrees of north lati- 


tude, and fifteen of longitude, they would have diſcovered 4 


khe gold coaſt. They would then have had a trade of 
much greater importance than that which is carried on 
at preſent on that coaft, at a time when America ſeems 
to have degraded the riches of all other countries. They 
world there have found treaſures, of which they could 
never have been deprived by the Romans. 

Very ſurpriſing things have been ſaid of the riches of 
Spain. If we may believe Ariſtotle , the Phenicians 
who arrived at Tarteſſus found fo much ſilver there, that 
their ſhips could not hold it all; and they made of 


ibis metal their N utenſils, The Cartbaginians, 9 


Mr. Dodwel. Sec his diſſertation on Yano! ; Periplus.. 
24 Of wonderful 1 80 
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F Chap: 8. THE SPIRIT OF LAWS. at. 
| according to Diodorus “, found ſo much gold and filver 


in the Pyrenzan mountains, that they adorned the an- 


= chors of their ſhips with it. But no foundation can be 
2X built on ſuch popular reports. Let us therefore examine 
into the facts themſelves 1 i oy 


We find in a fragment of Polybius cited by Strabo + 


A that the filver mines at the ſource of the river Betis, in 


which forty thonſand men were employed, produced ta 
the Romans twenty-five thouſand drachmas a-day, that 
is, about five millons of livres a- year, at fifty livres to the 


mark. The mountains that contained theſe mines were 


called the f Silver mountains; which ſhows that they 
were the Potoſi of thoſe times. At preſent the mines of 
Hanover do not employ a fourth part of the workmen, 
and yet they yield more. But as the Romans had not 
many copper mines, and but few of filver, and as the 
Greeks knew none but the Attic mines, which were of 


WE little value, they might well be aſtoniſhed at their abun+ 
dance. N <P | 


In the war that broke out for the ſucceſſion of Spain, 
a man called the Marquis of Rhodes, of whom it was 
faid, that he was ruined in golden mines, and enriched 
in hoſpitals ||, propoſed to the court of France to open 
the Pyrenæan mines. He alledged the example of the 
Tyrians, the Carthaginians, and the Romans. He was 
permitted to ſearch, but ſought in vain; he ſtill alledged; 
and found nothing. | SIS FR 


The Carthaginians being maſters of the gold and Mer 


trade, were willing to be ſo of the lead and pewter. 
Theſe metals were carried by land from the ports of 

Gaul upon the ocean, to thoſe of the Mediterrane- 
an. The Carthaginians were defirous of receiving 


them at the firſt hand; they ſent Himilco$ to make 


» Lib.vi + Lib. iii. f Mons argentarius“ 
He had ſome ſhare in their management. ENT OE 
F lt appears from Pliny, that this Himilco was ſent at the fame 

time with Hanno; as in the time of Agathocles, there were a 


Hanno and an Himilco, both chiefs of the Carthaginians. Mr. 
Dodwel conjectures, that theſe were the ſame; more eſpecially, as 


the republic was then in its flouriſhing ſtate. See his Diſſertation | 


on Hanno's Peripluns. 
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{hi a * ſettlement in the iſles called Caſliterides, which are 


imagined to be thoſe of Scilly. _ e 
: Theſe voyages from Bætica into England have made 
ſome perſons imagine, that the Carthaginians knew the 
compaſs: but it is very certain, that they followed the 
eoaſts. There needs no other proof than Himilco's being 


four months in ſailing from the mouth of the Bætis to 


England: beſides the famous piece of hiſtory of the Car- 


thaginian + pilot, who, being followed by a Roman 
veſſel, ran a-ground, that he might not | ſhow her the 
way to England, plainly intimates, that thoſe veſſels 


were very near the ſhore when they fell in with each other. 


The ancients might have performed voyages, that 
would make. one imagine they had the compaſs, though 
they had not. If a pilot was far from land, aud during his 
voyage had ſuch ſerene weather that in the night he 
could always ſee a polar ftar, and in the day the riſing and 
ſetting of the ſun, it is certain he might regulate his courſe 


as well as we do now by the compaſs: but this muſt be a 


fortuitous caſe, and not a regular method of navigation. 
Me ſee in the treaty which put an end to the firſt 


Punic war, that Carthage was principally attentive to 
preſerve the empire of the ſea, and Rome that of the 


land. Hanno |], in his negotiation with the Romans, 
declared, that they ſhould not be ſuffered, even to waſh 
their hands in the ſea of Sicily; they were not permitted 
to fail beyond the promontorium pulchrume they were for- 
bio trade in Sicily 6, Sardinia, and Africa; except 


at Carthage: an exception that lets us ſee there was no 


deſign to favour them in their trade with that city. _ 
In early times there had been very great wars between 


Cartbage and Marſeilles *. on the ſubject of fiſhing, 


* See Feſtus Avienus. 
| + Strabo, lib. iii. towards the end. 
$ He was rewarded by the ſenate of Carthage. 
I Frienfhemivus's ſupplement to Livy, decad.. 2d. lib 6. | 
. 8 lathe parts ſubjeQ to the Carthaginians. Mont fs 


24 Carthaginienſium quoque exercitus, eum bellum captis pif- 
« catorum navibus ortum eſſet, ſæ pe fuderunt pacemque victis de- 


A derunt.. Fuſtin, lib. xliiĩ. cap. 5. 
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7 After the x peace "they entered. -ointly 3 into the cone i- 


cal commerce. Marſeilles at length grew jealous,” efpe- 
a cially as being equal to her rival in induſtry, ſne was be- 
come inferior to her in power. This is the motive of 


7 ; her great fidelity to the Romans. The war between the 
latter and the Carthaginians in Spain, was a ſource of 


riches to Marſeilles, which was now. become their maga- 
ine. The ruin of Carthage and Corinth ſtill increaſed 
the glory of Marſeilles; and had it not been for the ci- 
vil wars, in which this republic ought on no account to 
have engaged, ſhe would have been happy under the 
protection of the Nenn who had not the leaſt JOY 


of her commerce. 
nar. 
Oo the genins of ths Remans'as is maritime Maire. 


5 TH E Romans laid no ſtreſs on any thing but their 
| land-forces, who were diſciplined to ſtand always 
firm, to fight on one ſpot, and there bravely to die.. 
They could not like the practice of ſeamen, who firſt 
offer to fight, then fly, then return, conſtantly avoid 
danger, often make uſe of ſtratagems, and ſeldom, of 


force. This was not ſuitable to the genius of the 


Greeks +, much leſs to that of the Romans. 

They deftined therefore to the ſea only thoſe citizens 
who were not ? confiderable enough to have a place 
in their legions. Their marines were commonly freed- 


men. 
At this . we have . the ſame eiern for 

td Dire nor the ſame contempt for thoſe of the ſea. 

In the firſt, I art 1s decreaſed; in the 8 ſecond, ĩt is 


+ As Plato ks obſerved, ud. iv. of W 
+ Polybius, lib. iv. | | 
See the conſiderations on the cauſes of the rife and decenion 


of the Roman grandeur. 
8 Ibid. | 5 
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augmented: now things are generally eſteemed in propor- 


tion to the degree ol W requiſite to Glcharge 
them. | 


CHA P. - © 


Of the genius of the Romans with reſpe# to commerce. 


HE Romans were never diſtinguiſhed by a jealouſy 

for trade. They attacked Carthage as a rival, not 

as a trading nation. They favoured trading cities, tho? 
they were not ſubject to them. Thus they increaſed the 
| power of Marſcilles by the ceſſion of a large territory. 
They were vaſtly afraid of barbarians; but had not the 

leaſt apprehenſion from a trading people. Their genius, 

their glofy, their military education, and the very form 

of their government, eſtranged them from commerce. 

In the city they were employed only about war, 
elections, factions, and law ſuits; in the country about 
agriculture; and, as for the provinces, a ſevere and tyran- 
nical government was incompatible with commerce. 

But their political conſtitution was not more oppoſite 
to trade, than their law of nations. « The people, (ſays * 
« Pomponinus the civilian), with whom we have neither 
« friendſhip, nor hoſpitality, nor alliance, are not our 
ic enemies; however, if any thing belonging to us falls 
« into their hands, they are the proprietors of it; free- 
c men become their flaves; and they are upon | the ſame 
« terms with reſpe& to us.“ 

Their civil law was not leſs opprefiive. The law of 
Conſtantine, after having ſtigmatized as baſtards the chil- 
dren of perſons of a mean rank, who had been married 
to thoſe of a ſuperior tation, confounds women who keep 
a ＋ ſhop for vending merchandiſes, with flaves, with 
women who keep taverns, with actreſſes, with the daugh- 
ters of thoſe who keep Puts . or who had been 


= Leg. 5. ff. de captivis. 


i © Que mercimoniis publice ahi. 45. 3. cod. de due. 
ibris. 
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condemned to fight i in the amphitheatre: this had its orĩ 
ginal in the ancient inſtitutions of the Romans. £ 
l am not ignorant, that men prepoſſeſſed with theſe 
two ideas, that commerce is of the greateſt ſervice to a 
ZE fate, and that the Komans had the beſt regulated go- 
vernment in the world, have believed that they greatly 
2X honoured and encouraged commerce; but the truth is, 
BW my ſeldom troubled their heads about it. 


HA x1. 


Of the © commerce i of the Romans 3 the barbarians. 


1 | IHRE. Romans having erected Europe. Alia, 55 
a c Africa into one vaſt empire; the weakneſs of the 
people and the tyranny of their laws united all the parts 
„ of this immenſe body. The Roman policy was then to 
t avoid all communication with thoſe nations whom they 


had not ſubducd: the fear of carrying to them the art of 
; conquering, made them neglect the art of ennching them. 
ſelves. They made laws to hinder all commerce with 
_ barbarians. | « Let nobody,” ſaid * Valens and Gra- 
tian, „ ſend wine, oil, or other liquors, to the barbarians, 
== though it be only for them to taſte. Let no one car- 
"IF © ry gold to them +,” adds Gratian, Valentinian, and 
Theodoſius; rather, if they have any, let our ſubjects 
„ deprive them of it by firatagem.” The exportation t 
of iron was prohibited on pain of death. 

Domitian, a prince of great kimidſty, ordered the 
vines in Gaul to be pulled up; from a fear, no doubt, | 
2X left their wines ſhould draw thither the barbarians. Pro- 
bus and Julian, who had no ſuch fears, gave orders for 
their being planted again, | 
l am ſenſible, that, upon the declenſion of the Re 
| Empire, the barbarians obliged the Romans to eſtabliſh 


= . Lex. ad barbaricum cod. quæ res exportari ow debeant. 


t Leg. 2. cod de commerc. et mercator. 


12. 2. gue res exportari non det ant, and | Procopius, War of 
1 | the Perſians, book i. 


I See the Chronicles of Buſcbius and Cedietiua, / | 
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ftaple towns, and to trade with them. But even this is 
a proof that the minds of the Romans were averſe to com- 
merce. 


CHAP. XII. 


Of the commerce Y the Romans with Arabia and the laden A 


THE 9840 1 to Arabia Felix, and that to the Indies 

were the two branches, and almoſt the only ones 
of their foreign commerce. The Arabs were formerly 
what they are at this day, equally addicted to trade and 
robbery. Their immenſe deſerts on the one hand, and the 


riches which ftrangers went thither in ſearch 1 pro- 
duced theſe two effects. Theſe riches the Arabs found 


in their ſeas and foreſts; and as they ſold much and pur- 


chaſed little, they drew to + themſelves the gold and fil- 


ver of the Romans. The Europeans trade with them 


fill in the ſame manner; the caravans of Aleppo, and the 

royal veſſel of Suez, carry thither immenſe ſums }. 
Their commerce to the Indies was very confiderable, 

Strabo || had been informed in Egypt, that they employ- 


ed in this navigation one hundred and twenty veſſels: 


this commerce was carried on entirely with bullion. They 
ſent thither annually fifty millions of ſefterces. Pliny 
ſays 9, that the merchandiſes brought from thence were 
ſold at Rome at cent. per cent. profit. He ſpeaks, I be- 
heve, too generally; if this trade had been ſo vaſtly pro- 
fitable, every. body would have been willing to engage*in 
it, and then i it would be at an end. 


'® See the Conſiderations on the cauſes of the iſe and declen- 
Gon of the Roman grandeur. 


+ Pliny, lib. vi. chap. 28. - 
} The caravans of Aleppo and Suez carry thither annually to 


the value of about two millions of livres, and as much more clan- | 


deſtinely; the royal veſſel of Suez carries thither alſo two millions, 
Lib. ii. p. 8x. Of the edition printed 1587. 
$ Lib. vi. cap. 23. SE 5 
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It will admit of a queſtion, whether the trade to A- 
rabia and the Indies was of any advahtage to the Ro- 
mans? They were obliged to export their bullion thither, 
though they had not, like us, the reſource of America, 
which ſupplies what we ſend away. I am perſuaded that 
one of the reaſons of their increafing the value of their 


= ſpecie, by eſtabliſhing baſe coin, was the ſcarcity of fil- 


ver, owing to the continual exportation of it to the 
Indies; and though the commodities of this country 
were ſold at Rome at the rate of cent. per cent. this proſit 
of the Romans, being obtained from the Romans them 
X ſelves, could not enrich the empire. 3 

It may be alledged, on the other hand, that this com- 
merce increaſed the Roman navigation, and of courſe 
their power; that new merchandiſes augmented their in- 
land trade, gave encouragement to the arts, and employ- 
ment to the induftrious; that the number of ſubjects 
multiplied in proportion to the new means of ſupport; 
that this new commerce was productive of luxury, which 
T have proved to be as favourable to a monarchical go- 

vernment, as fatal to a commonwealth ; that this eſtaz 
XX bliſhment was of the ſame date as the fall of their re- 
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public; that the luxury of Rome was become neceſſary; 
and that it was extremely proper, that a city which had” 
'X accumulated all the wealth of the univerſe ſhould refund 
it by its luxury. = FED „ 
We ſhall ſay but one word on their inland trade. Its 
principal branch was the corn brought to Rome for the 
ſubſiſtence of the people: but this was rather a political 
affair than a point of commerce. On this account the 
"FX ſailors were favoured with ſome privileges *, becauſe tlie 
ſafety of the empire depended on their vigilance.” 
2 - ® Suet. in Claudio. leg. 7. cod. Theodoſ. de naviculariis. | i 


8 
ee e 
* 


1 f 5 * FA a 5 2 . ; 5 9 2 . bes. 1 2 ; 
OL. 11 | E 1 18. 1 
r 2 8 . Ty ' il > © 4 "ob, 2" Þ 


D 
WW 
n . SET Hs 


TEE vriurr or LAWS. Bogh xx. 


CHAP. XIII. 


07 commerce after the dfrution of the Wwe hors: cages 


| (COMME RCE was not yet undervalued after the 

invaſion of the Roman empire. The barbarous na- 
tions at firſt regarded it only as an opportunity for rob- 
bery; and when they had ſubdued the Romans, they 
Honoured it no more than Agriculture, and the other 
profeſſions of a conquered people. 

Soon was the commerce of Europe almoſt entirely loft. 
The nobility, who had every where the direction of af- 
fairs, were in no pain about it. 

The laws of the Vifigoths * permitted private people 
to occupy half the beds of great rivers, provided the o- 
ther half remained free for nets and boats. There muſt 
have been very little trade in countries conquered by: theſe | 
barbarians. Fi 

In thoſe times were eſtabliſhed the ridiculous rakes of 
eſcheatage and ſhipwrecks. Theſe men thought, that 
rangers not being united to them by any civil law, they 
owed them on the one hand no kind of jullice, Jodion 
dhe other no ſort of pity. 

la the narrow bounds which nature bad originally] pre- 
ſeribed to the people of the north, all were ſtrangers to 
them; and in their poyerty they regarded all only. as con- 
tributing to their riches. Being eſtabliſhed before their 

Fl © conqueſts on the coaſts of a ſea of very little breadth, and 
5 full of rocks, from theſe very rocks they drew their ſub- 
ſiſtence. 

But the Romans, who made laws for all the univerſe, 
had eftabliſhed the moſt F humane ones with regard to 
ſhipwrecks. They ſupprefſed the rapine of thoſe who 
inhabited the coaſts; and what was more till, the 1228 
ciouſneſs of their treaſurers +. 
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"HE Jaw * of the Vibgoths made. however one re- 
gulation in favour of commerce. It ordained, chat 


foreign merchants ſhould be judged, in the differences 
that roſe among themſelves, by the laws and by judges 


of their own nation. This was founded on an eſtabliſhed 
cuſtom among all theſe mixed people, that 8 man 


| ſhould live under his own law; a cuſtom of which I ſhall 
1 A more at wee e Lone „ 


, : 
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and diſperſed themſelves. Egypt had particular 
ſovereigns; theſe carried on the commerce of India, and 
being poſſeſſed of the merchandiſes of this country, ure 

The Sul- 
tans of Ex ypt were the moſt powerful princes of 'thoſe 
times. Hiſtory informs us, with what a conſtant and 


well⸗ regulated force they ſtopped the ardour, the fit. 


. 4 * A & A 


and the n of the oruſades. : "2 GJ 


CHAP. n bod 
How commerce broke through the barbariſm 7 Las. 


| e philoſophy being carried to the 
welt, pleaſed the ſubtile geniuſes who were the 
e e thofe times of eee The TRE. 


* * Lib. ii. tit. CY 17. N | TY 
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were infatuated with it, and derived — 5 benes * their 
docttine concerning lending upon intereſt: this they 
confounded with ufury, and cohdemned. Hence com- 
merce, which was the profeſſion only of mean perſons, 
became that of knaves: for whenever a thing is to be 


forbidden, which nature permits or neceſſity requires, it 


isonly makivg thoſe who do it diſhoneſt. - "20 Jil 
Commerce was transferred to a nation GBettg with 


infamy; and was ſoon ranked with the moſt ſhameful u- 


ior „with monopolies, with the levying of Ne, and 
all the diſhoneſt means of acquiring wealth. 
Werbe Jews +, enriched by their exactions, were pil- 


Tight by the tyranny of princes; which pleaſed indeed, | 


but did not eaſe the people. 

What paſſed in England may ſerve to give us an ige 
of what was done in other countries. King ft John hav- 
ing impriſoned the Jews, in order to obtain their wealth; 


there were few who had not at leaſt one of their eyes 
| plucked out. Thus did that king inffuenee his court of 
Jo uſtice. A certain Jew, who had a tooth pulled out every 


a for ſeven days ſucceſlively, gre ten oct og marks 


#37 


er, and teu thouſand for the queen. In thoſe times they 


| for the eighth. Hen a 
| Bans Jew at Vork, bons nn d r marks * 22 


12 by violence what is now done in Poland with ſome 


mblance of moderation. As princes could not dive into 
the purſes of their ſubjects, becapſe of their privileges, 
they put the Jewsto the torture, who were not an 
As eitizens. 

At laſt a cuſtom was ;atroduced of confifcnting the 


effects of thoſe Jews who embraced Chriſtianity. This 


ridiculous cuſtom is known only by the 1 law which 


$ 8 


-* See endes, poli l. i. cap. 9. and 10. e e 


f Sce'in Marca Hiſpanica the conſtitutions of Aragon ** oo 
years 1228 and 1353; and in Bruſſel, the agreement in the year 


'T206, between the king, he DES * e tg and TY. 


* Dampierre. ts q 
Wes 7 Stowe's ſurvey of WH bock iii. page! 5 _ b 4. 


The edict paſſed at Baville, April 4; 1392. RET ny bY 


- 
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Chap. 16. THE SPIRIT OF LAWS. — 
ſuppreſſcd it. The moſt vain and trifling reaſons were given 
in juſtification of that proceeding: it was alledged, that 
it was proper to try them, in order to be certain that 
they bad entirely ſhook off the flavery of the devil. Bur 
it is evident, that this confiſcation was a ſpecies of the 
right of * amortiſation, to recompenſe the prince, or 
the lords, for the taxes levied on the Jews, which ceaſes 
on their embracing Chriſtianity. In thoſe times, mend 
| like lands, were regarded as property. I cannot help re- 
marking, by the way, how this nation has been ſported _ 
with from one age to another: at one time, their effects 
verre confiſcated when they were willing to become Chriſ- 
tians; and at another, if they refuſed to turn Chriſtians, 
they were ordered ig be burnt. 8 „ 
In the mean commerce was feen to ariſe from 
the boſom of Vexation and Deſpair. The Jews, pro- 
ſcribed by turns from every country, found out the way 
of ſaving their effects. By this means they rendered 
their retreats for ever fixed; for though princes might 
have been willing to get rid of their perſons, yet they 
did not chuſe to get rid of their money. Bn as 
The + Jews invented letters of exchange; commerce, 


by this means, became capable of elnding violence, and +3 
of maintaining every where its ground; the richeſt mer- 
chant having none but inviſible effects, which he could .. 


convey imperceptibly wherever he pleaſed. 
The Theologians were obliged to limit their prinei- 
g and commerce, which they had before connected 
y main force with knavery, re- entered, if I may fo ex- 
preſs myfelf, the boſom of Probity. | 


* In France, the fews were ſlaves in mortmain, and the Lords 
their ſucceſſors. Mr. Bruſſel mentions an agreement made in the 
year 1206, between the king and Thibaut Count of Champaigne, 
by which it was agreed, that the Jews of the one ſhould not Ind 
in the lands of the other. | | | 

f lt is known, that under Philip Auguſtus, and Philipthe Long, 
the Jews, who were chaſed from France, took refuge in Lombar- 
dy, and that there they gave to foreign merchants and travellers, 
ſecret letters, drawn upon thoſe to whom they had intruſted their 


effeQs in France, which were accepted. 
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Thus we owe to the ſpeculations of the ſchoolmenall j 
io misfortunes which accompanied the deſtruction of ; 
commerce; and to the ayarice of princes the eſtabliſhment , 
of a practice which puts it in ſome meaſure out of their 
8 
From this time it became e that princes ſhould 
govern with more prudence than they themſelves could 
ever have imagined: For great exertions of authority 
were, in the event, found to be impolitic; and from ex- 
perience. it is manifeſt, that nothing but the epa, 
and lenity of a government can make it flouriſh, | 
We begin to be cured of Machiaveliſm, and recover 
from it every day. More moderation is become neceſſary ji 
in the councils of princes. What Would formerly have | 
been called a maſter-ſtroke 1 in, po would be now, | 
independent of the horror it mighty Nos, the greateſt | 
ner 5 7 
_ Happy is it for men that they are in a ſituation 
which, though their paſſions prompt them to be = 
it is however for their intereſt to be Wen and vir- 
| 'tuovs. | | 
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"The F/ ee of two new worlds, and in what manner 
N Europe i is affected by it. | 


ax eompaſs opened, if I may ſo BR myſelf, 
the univerſe. Aſia and Africa were found, of 
which only ſome borders were known; and America, of 
which we knew nothing. 
The Portugueſe, ſailing on the Atlantic ocean, diſco- 
vered the — ſouthern point of Africa; they ſaw a vaſt 
ſea, which carried them to the Eaſt Indies. Their 
dangers upon this ſea, the diſcovery of Mozambique, 
Melinda and Calicut, have been ſung by Camœns, whoſe 
þ vote make us feel ſomething of the charms of the 
| 1 „and the magnificence of the Eneid. = 

e Venetians had hitherto carried on the wade of the 
ladies through the Turkiſh dominions, and purſued 
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in the wid of oppreſſions and diſcouragements. $ 
5 the diſcovery of the Cape of Good Hope, and thoſe 
which. were made ſome time after, Italy was no longer 


the centre of the trading world; it was, if 1 may be 


permitted the expreſſion, only a corner of the univerſe, 
and is ſo ſtill. The commerce, even of the Levant, de, 


pending now on that of the great trading nations to * 


the Indies, Italy can be no more than an aeceſſary. 


The Portugueſe traded to the Indies in right, of _ 
queſt. The“ conſtraining laws, which the Duteb at 


preſent impoſe on the commerce of the little, Iadiag 


princes, had been eſtabliſhed before by the Portugueſe. 
The ſortune of the houſe of Auſtria was prodigious, 


Chaelen V. ſucceeded to the poſſeſſion. of Burgundy, 


Caſtile and Arragon; he arrived afterwards at the Impe- 


rial dignity; and, to procure him a new kind of 
deur, the univerſe extended itſelf, and there was ſeen a. 
new world paying him obeiſance. 
Chriſtopher Columbus diſcovered America; and though 
Spain ſent thither only , a force ſo ſmall that the 
leaſt prince in Europe could have ſent the ſame, yet it 


- 


ſubdued two vaſt empires, and other great ftates, . -, 
While the Spanairds diſcovered and conquered the 


weſt, the Portugueſe puſhed their conqueſts and diſ- 
coveries in the eaſt. Theſe two nations met each 
other; they had recourſe to Pope Alexander, VI. who 
made the celebrated line of partition, and wen, the 


2 proceſs. 
But the other nations of Europe would not, ſaffer 


"bw quietly to enjoy their ſhares. The Dutch chaſed 


the Portugueſe from almoft all their ſettlements in- the 
Eaſt- Indies; and ſeveral other nations planted colonies 


in America. 


The Spaniards confderesd theſe new-diſcovered coun- 


tries as the ſubje& of conquelt ; while others, more refined 
in their views, found them to be the proper ſubjects. of 


commerce, and upon this principle directed their pro- 


deedings. Hence ſeveral nations have conducted them- 
ſelves with o much wiſdom, that they have given a king 


* see the relation of Fr. Firard, part U. chap. 15. 
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$4 THE SPIRIT OF LAWS. Book xxl. 
of ſovereignty to companies of merchants, who govern. 15 * 
ing theſe far diſtant countries only with a view to trade, by 
have' made a great acceſfary power, WAS eee 0 
the principal ſtate. e 


The colonies they have formed, are under kind of t 
dipntdcind, of which there is ſcarcely an inſtance in all . 
the colonies of the Ancients; whether we confider them fr 
as holding of the ſtate itſelf, or of wine trading company 


eſtabliſhed i in the ſtate. [ ve 
The deſigu of theſe colopies 19, to trade on more 3 C( 
advantageous conditions than could orherwiſe be done | d 


with the neighbouring people, with whom all advan- n 
tages are reciprocal. It has been eſtabliſhed, that the Wl 
* metropolis, or mother-country, alone ſhall trade in 
the colonies, and that from very good reaſon: Becauſe 
the defign of the ſettlement was the extenſion of com- 
merce, not the foundation of a city, or of a new em- 

Ire. 

. Thus it is till a bande edi law of Europ A that 
al commerce with a foreign colony ſhall be regarded 
us a mere monopoly, puniſhable by the laws of the 
country; and in this caſe we are not to be directed by 
the laws and precedents of the f Ancients, which are 
not at all applicable. 

It is likewiſe acknowledged, that a commerce 1 
bliſhed between the mother- countries does not inelude 
a permiſſion to trade in the colonies; for theſe always 
continue in a ſtate of prohibition. 

The diſadvantage of a colony that loſes the nberty 
of commerce, is viſibly compenfated by the protection 
of the mother-country, who defends it by her arms, 
or ſupports it by her laws. 

From hence follows a third law of Europe, that % 
when a foreign commerce with a colony is prohibited, | 
it is not lawful to trade in thoſe ſeas, 9 in ſuch | 
caſes as are LENIN by ye” 
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3 This, in u the hare of the Ancients, is the ſlate which 
founded the colony. | 


+ Except the Carthaginians, as we ſee by the treaty whidhe 
Put an end to 8 Punic war. | 


Nations who are with reſpect to the whole univerſe 
what individuals are in a ſtate, like theſe, are governed 
by the law of nature, and by the particular laws of their 
own making. One nation may reſign to another the 
ſea, as well as the land. The Carthaginians forbade“ 
the Romans to ſail beyond certain limits, as the Greeks 
had obliged the King of Perſia to keep as far diſtant 
from the ſea coaſt f as a horſe could gallop. 6 bn οοο ar: 
Ihe great diſtance of our colonies is not an incon- 
venience that affects their ſafety; for if the mother- 
country, on whom they depend for their defence, is far 
diſtant, no leſs diſtant are thoſe nations by whom they 
may be afraid of being conqueree. 
"Beſides, this diſtance is the cauſe that thoſe who are 
eſtabliſhed there, cannot conform to the manner of+liv-* 
ing in a climate ſo different from their own; they are ob- 
liged therefore to draw from the mother-country all the 
conveniences of life. The Carthaginians, to render the 
the Sardinians and Corſicans more dependent, forbade 
their planting, ſowing, or doing any thing of the like 
kind under pain of death; ſo that they ſupplied them 
with neceſſaries from Africa. The Europeans have com- 
paaſſed the ſame thing, without having recourſe to ſuch ſe- 
3 vere laws. Our colonies in the Caribbee iſlands are under an 
7 admirable regulation in this reſpe&; the ſubject of their 
commerce is what we neither have or can produce; and 
they want what is the ſubje& of ours. 
A conſequence of the diſcovery of America was, the 
connecting Aſia and Africa with Europe; it furniſned 
materials for a trade with that vaſt part of Aſia, known 
by tlie name of the Eaſt- Indies. Silver, that metal ſo uſeful 
as the medium of commerce, became now as a merchan- 
diſe, the baſis of the greateſt commerce in the worlds 
In fine, the navigation to Africa became neoeſſary, in 


e eee 7 88 . 5 þ E * 1 
* Polybize, b. t 4 
+ The King of Perſia obliged himſelf by treaty, not to ſail 


with auy-veſſe] of war beyond the Cyanean rocks, and the Cheli- 
donian iſles. Plutarch in the Life of Cimon. re ene, 


. . Arxiſtotle on wonderful things, lib. viii. dec. 22... 


Chap, 17. THE SPIRIT OF HH. 55 
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in order to furniſh us with men to labour in the: rg 
and to cultivate the lands of America. M9, 
Europe is arrived to ſo high a degree of power, that 
nothing in hiſtory can be compared to it; whether Wi 
we conſider the immenſity of its expences, the grandeur 
of its engagements, the number of its troops, and the re. 
gular payment even of thoſe that are leaſt rnb, 9 
and which are kept only for oſtentation. - 
Father du Halde ſays *, that the interior trade of 
China i is much greater than that of all Europe. That 
might be, if our foreign trade did not augment: our 
inland commerce. Europe carries on the trade and FR © 
navigation of the other three, parts of the world; a 
France, and and Holland, do ee e _ Ev: 1 
rope. TY YH 
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e. the rick which os drew o from America, - i 

P17 ow. 

1. Epe has derived ſo many eee How! the 1 
© American trade, it ſeems natural to imagine, that 
Spain muſt have derived much greater. She drew 
from the newly diſcovered world fo prodigious a quan- 
tity of gold and ſilver, that all we had defore could not 
be compared .. ee 
But (what one could never - have expeRted), this is great 
king gdom was every where baffled by its misfortunes. 
Philip II. who ſucceeded Charles V. was' obliged to 
make the'celebrated bankruptcy known to all the world. 
There never. was a prince who ſuffered more from the 


murmurs, the inſolence, and the revolt * troops con- 
ſtantly ill paid. | 1 


Tome ii. page 170. 


0 This has been already ſhewn in a ſq al wean,” written by 
che author about twenty years ago, whey has Wee almoſt Nur 
incorporated i in the mn n 0 7 
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From this time the monarchy of Spain bas been 
inceſſantly declining. This has been owing to an inte- 


W rior and phyſical defect in the nature of theſe riches, 
Tl which: aner them vain; a defect which increaſes every 
day. 

Bold — dloer are either a fictitious, or a repreſen. 


tative wealth. The repreſentative ſigns of wealth are 
extremely durable, and in their own nature but little 


4 ſubject to decay. But the more they are multiplied, 
the more they loſe their value, becauſe the fewer are 
F 1 the things which they repreſent, _ 


The Spaniards, after the conqueſt of Nestes and 


3 | Pera abandoned their natural riches, in purſuit of a 
TT repreſentative wealth which daily degraded itſelf. Gold 
and filver were extremely ſcarce in Europe; and Spain, 
7 becoming all of a ſudden miſtreſs of a prodigious quan- 
; WE tity of theſe metals, conceived hopes to which ſhe never 


| | | before aſpired. The wealth ſhe found in the conquered” 
countries, great as it was, did not however equal that 
ii | of their mines. The Indians concealed part of them ;- 


and. beſides, theſe people. who made no other uſe of 


i i gold and filver, than to give magnificence to the temples 
of their gods and to the palaces of their kings, ſought 


1 not for it with an avarice like ours. In ſhort, they bad 


not the ſeeret of drawing theſe metals from every mine, 
but only from thoſe in which the ſeparation might 


9 be made with fire; they were ſtrangers to the manner of 0 
3 making uſe of mercury, and perhaps to mercury itſelf. 


However, it was not long before the ſpecie of Ferope 
werdoubledy: this appeared from the price of eommodi. : 


© | ties, which-every where was doubled. 


The Spaniards raked into the mines, ſcooped out 
ahead invented machines to draw out water, to 
break the ore and ſeparate it; and, as they ſported” with 


it [ the lives of the Indians, they orced them to labour with- 
out mercy. As the ſpecie of Europe ſoon doubled, the: 


profit of Spain diminiſhed in the ſame proportion, and 


I they had every year but the ſame quantity: of bo metal 


which was become by one half leſs precious. 


In double the time the ſpecie ſtull doubled, | ard; the 
profit ſtill diminiſhed cred half. 
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eee more chan half: Let us ſer by What 
wender. Ric XING e 
To extract the gold Go the mines, to Nei it the 


requiſite preparations, and to import it into Europe, 
muſt be attended with ſome certain expence; I will ſup. 


poſe this to be as one to ſixty-four. When the ſpecie 

was once doubled, and conſequently became by one halt 
lefs precious, the expence was as two to ſixty- four. Thus 
the galleons, which brought to Spain the ſame quantit; 


of gold, brought a thing which really was of leſs value 
by one half, though the Ae man it had been 
one half higher. 

If we proceed doubling and doubling, we fliall 6nd 
in this progreſſion the cauſe of the impoteney of the 
wealth of Spain. It is about two hundred years ſince 


they have begun to work their Indian mines. I ſup- 
poſe the quantity of ſpecie at preſent in the trading 


world is to that before the diſcovery of the Indies, 


as thirty-two is to one; that is, it has been doubled 
five times: In two hundred years more the ſame quan- 
| tity will be to that before the diſcovery, às ſixty- four 


is to one; that is, it will be doubled once more. Now, 
at preſent, fiſty * quintals of ore yield four, five and 
fix ounces of gold; and, when it yields only two; the 
miner receives no more from it than his expences. In 
two hundred years, if it yields only four, this too will 
only defray his charges. There will then be but little 
profit” to be drawn from the gold mines. The ſame 


IN will hold good of filver; except that the work- 


of the ſilver mines is a lirtle more erer er than 


theſe of gold. 1 
But if mines ſhould be diſcovered 1 fruit ful as to gire 


a much greater profit, the more fruitful they wil be, the 
ſooner the profit will ceaſe. 
The Portugueſe in Brazil have Ls mines of gold ſo 
rich, that they muſt neceſſarily very ſoon make a conſi- 


derable diminution in the one of thoſe: on wp. ere a8 


— > yell as in their own. 


FF % 


dee Frezier's voyages, 
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1 have frequently beard people deplore the blindneſs 


| of the court of France, who repulſed Chriſtopher Co- 
lumbus, when he made the propoſal of diſcovering; the 
ladies. Indeed they did, though. perhaps without de- 


ſign, an act of the greateſt wiſdom. Spain has behaved 


4 like the fooliſh king, who deſired that every thing he 
touched might be converted into gold, and who was 
A * to beg of the gods to put an end to his miſery. 


The companies and banks, eſtabliſhed in many na- 
tone, have put a finiſhing ſtroke to the lowering of gold 


and ſilver, as a ſign or repreſentation of riches; for by 
ve fictions they have multiplied in ſuch a manner the 
fſgns of wealth, that gold and ſilver, having this office 
only in part, are become leſs precious. 


This public credit ſerves inſtead of mines, and di- 


5 ; 1 the prob. which the Spaniards: draw from 
I theirs. 


Trae 8 that the Dutch trade to the Eaſt- Indies 
has increaſed in ſome meaſure the value of the Spaniſh 
merchandiſe; for as they carry bullion, and give it in 


2 | exchange for the merchandiſes of the Eaſt, they eaſe the 


Spaniards of part of a commodity, which in Eupape 


*X abounds too much. 


And this trade, which may indirectly be regarded 
as that of Spain, is as advantageous to that nation, 


of 2 to. thoſe who are am nete = carrying. it 


on, d 
From what. has, beed faith we may form a judgment 


© | of the laſt order of the council of Spain, which pro- 
bibits che making uſe of gold and ſilver in gildings and 


other ſuperfluities; a decree as ridiculous as it would be 
for the States of Holland to projubut the . on 
ſpices. 

My reaſoning does not hold good againſt all mines; 


Y | thoſe of Germany and Hungary, which produce little 
more than the expence of working them, are extremely 


uſeful. They are found in the principal ſtate; they 


employ many thouſand men, who there conſume their 


ſuperfluous commodities, and they are | a ma- 


nufacture of the country. 


Vor. II. . 
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The mines of Germany and Hungary promote the 
eulture of land; the moral of thoſe of Mexico and 
Peru deſtroys it. 

The Indies and Spain are two. powers nila the ſame 


wakter; but the Indies are the principal, while Spain is 1 | 


only an acceſſory, It is in vain for politics to attempt 
to bring back the principal to the acceſſory ; the Indies 
will always draw Spain to themſelves. 


rn be en 8fty | 


millions of livres annually ſent to the Indies, Spain 
furniſhes only two millions and à half: the Indies 
trade for oy” ee the Spaniarde for two and a 
half. 


on accident, and not on the induſtry of a nation, on 


the number of its inhabitants, and on the cultivation 1 
of its lands. The King of Spain, who receives great 


ſums from his cuſtom-houſe at Cadiz, is in this reſpect 
only a rich individual in a ſtate extremely poor. Every 
thing paſſes between ſtrangers and himſelf, while bis 


ſubjects have ſcarcely. any ſhare in it: this commeree is if 
* both of * good and bad fortune of his 3 


kingdom. 


Were ſome provinces of Caſtile ads to gite bim a 1 
ſam equal to that of the cuſtom-houſe of Cadiz, his 


power would be much greater; his riches would be the 
effect of the wealth of the country; theſe provinces 
would animate all the others, and they would be altoge- 
ther more capable of ſupporting their reſpective charges; 


| Inſtead of a oo Oy” he wound bare a great 
ee | 


DOI K * — 

F Ate I 4 £27 1 7 tu — — 
4 8 3 — 
3 c 10 * 

* * n : E 


That, muſt be a bad kind of riches which depend f 


5 — — 1 W n > ET 
n n 1 
„ 2: rn 1 "a 8 
. Ne „ . 
1 8 oF UA 2 3 2 x 
WET AS TY ES; WA 0 
HERS 8 * 8 


A 
o — 2 
— 


oy 
T 


oc a _*- a dc aa e ". oo 


. 


3 © 


EP Sus 155 

DO Wn 0 ORE 

N 
. 
*- g * - 2 


- — 8 3 p 
2 "yy 3 So, Ny x 
. ee 1 


a 


| Chap. r. IR SPIRIT or LAWS, = 
© H AP. xIx. e eee e 
Au. | 


5 15. is not ies me to decide the e e if 
4 Spain be not herſelf able to carry on the trade of the 
1 Indies, it would not be better to leave it open to firan- 
gers? I will only ſay, that it is for her advantage to 
load this commerce with as few obſtaeles as politics will 
permit. When the merchandiſes which ſeveral nations 
ſend to the Indies are very dear, the inhabitants of that 
country give a great deal of their commodities, which 
wre gold and filver, for very little of thoſe of foreigners; 
the contrary of this happens when they are at a low price. 
lt would perhaps be of uſe, that theſe: nations ſhould 
underſell each other, that by this means the merchandiſe 
carried to the Indies might be always cheap- Theſe are 
principles which deſerve to be examined, without ſepa- 
. them however from other conſiderstions; the 
of the Indies, the advantages of one only euſtom- 
21 the danger of making great alterations, and the 
[78 n. inconveniencies, which are often ow — 24 
_ than thaſe which cannot be foreſeen. ee 
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BOOK XXII. 
Of Laws in Relation to the uſe of Money. 
2 H A P. I. 


The reaſon of the oe fn money. 


EO PLE whe hides few merchandiſes, as 8 

1 and among civilized nations, thoſe who have * 

two or three f. 3 trade by TT Thus the 
F.'2 
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earavans of Moors, who go to TomboQon in the heart 
of Africa, have no need of money, for they exchange 
their ſalt for gold. The Moor puts his ſalt in a heap, 


Negro adds more gold, till both parties are agreed. 


merchandiſes, money becomes neceffary, becauſe a metal, 


always proceeded by exchange. 

All nations having reciprocal wants, it frequently 
happens that one is defirous of a large quantity of the 
other's merchandiſes, when the latter will have very little 
of theirs, though with reſpe& to another nation the caſe 
is. directly oppolite. But when nations have money, 


merehandiſes pay the balance in ſpecie. And there is 
this difference, that in the caſe of buying the trade car. 


2 ned on is in proportion to the wants of the nation that 
2 bas the greateſt demands; whilſt in bartering, the trade 


is only according to the wants of the nation whoſe de- 
S. ri mands are the feweſt, without which this laſt would be 


under an impoſſibility of balancing its accounts. 


CHAP. II. 
of the nature of ' money. 


"ONEY is a ſign which repreſents the value of all 

- merchandiſes.' Metal is taken for this fign as 
being durable *, becauſe it conſumes but little by uſe, 
and becauſe, without being deſtroyed, it is capable of 
many diviſions. A precious metal has been choſen as 

a fign, as being moſt portable. A metal is moſt pro- 
per for a common meaſure, becauſe it can be eafily 


reduced to the Toons ſtandard. Every wut bxes _ 


3 The ſalt * uſe of for this a in Aby ſſinia has this os 
fe, that it is continually — 883 


cog a, ds 


and the Negro his duſt in another; if there is not gold | "Y 
enough, the Moor takes away ſome of his ſalt, or the 


- po © od 28 


But when a nation traffics with a great variety of 


eaſily carried from place to place, ſaves the great ex- 3 
pences which people would be obliged to be at, if they \$ 


„ > hd 


and proceed by buying and ſelling, thoſe who take moſt | f 
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it a particular, impreſſion, to the end that the form may | 
—— with the ſtandard and the weight, and that 


both may be known by inſpection oni. | 


The Athenians, not having the uſe of metals; made 


XZ uſe of oxen+, and the Romans of ſheep: but one ox 
is not the ſame as another ox, in manner that one pieer 


of metal may be the ſame as anotbe. 

As ſpecie is the fign of the value of merchandiſes, pa- 
per is the ſign of the value of ſpecie; and, when it is of 
the right ſort, it repreſents the value in ſuch à manner 
that, as to the effects produced by it, there is not the 


4 | leaſt difference. ene 4 „Nn enn ne > 
In the ſame manner, as money is the ſign and repreſen 


tative of a thing, every thing is a ſign and. repreſentative | 
of money; and the ſtate is in a (proſperous condition, 


= when, on the one hand, money perfectly repreſents all 


things, aud on the other, all things perfectly repreſent; mos. 


ney, and are reciprocally the ſigns of each other; thut is; 
they have ſuch a relative value, that we may have the one 
as ſoon as we have the other. This never happens in any 
other than a moderate government, nor does it always haps 
pen there: For example, if the laws favour the diſhoneſt 


debtor, his effects are no longer a repreſentative orifign'of 


money. With regard to a deſpotie government; it would 
be a prodigy, did things there repreſent their ſign. Ty- 
ranny and diſtruſt makes every one bury“ his ſpecie: things 


are not there then the repreſentative of money. 
Legiſlators have ſometimes had the art not only to 


| make things, in their own nature, the repreſentative of 
ſpecie, but to convert them even into ſpecie, like the 
current coin. Cæſar, when he was a | diQator, permitted 


* Herodotus in Clio tells us, that the Lydians found out the art 
of coining money; the Greeks learned it from them; the Athenian 
coin had the impreſſion of their ancient ox. 1 have ſeen one of the 


co 


| pieces in the Earl of Pembroke's cabinet. FLOP! 6:4 | 


* It is av) antient cuſtom in Algiers for the Father of a family 


to have treaſure concealed in the earth. Hift. of the Kingdom of Al. 


Ziers by Logie de Taſſis. | 


| + Caxfar on the civil war, book iii. 
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debtors tod give their lands ĩn payment to their eredi- 
tors, at the priee they were worth before the civil war +; 


Tiberius ordered; that thoſe who deſired ſpeoie ſhould 
have it from the public treaſury, on binding over their 


lands to double the value. Under Cæſar, the lands were 


the money which paid all debts: Under Tiberius ten 
thouſand ſeſterces in land became as current money, e- 


qual do five: thouſand ſeſterces in ſil ver. 


The Magna Charta of England provides ie the 


ſeizing the lands or revenues of a debtor, when his move. 
able or perſonal goods are fufficient to pay, and he is 


willing to give them up to his creditors: by this means 
all the goods of an Engliſhman repreſented money. 


The laws of the Germans conſtituted money à Ae 
faction for the injuries that were committed, and for the 
fufferings due to guilt. But, as there was but very little 


ſpecie in the country, they again conſtituted this money RY | 
to be paid in goods or chattels. This we find appointed 
in a Saxon law, with certain regulations ſuitable! to the 


eaſe and convenience of the ſeveral ranks of people. At 


firſt * the law declared the value of a ſou in cattle; 

the ſou of two tremiſes anſwered to an ox of twelvfte: 
months, or to an ewe with her lamb; that of three tre- 
miſes was worth an ox of ſixteen months. With theſe 
people money became cattle, goods, and eee 
and theſe again became money. = 
Money is not only a ſign of things; it 30 alfoim; Gyn Þ 
- and repreſentative of money, as we ſhall ſee in the — WW 
| e e 1 
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CHAP. III. 


Of i ideal oy; 
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HE RE ; -- both real and ideal money. . $ 5 


nations generally make uſe of ideal money, only be- BH 
choke they Bale mne. their real Fre hr into ons *% 


+ Tacitus, Bib. . "4-64 
* The laws of the Saxons, chap. ef 
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At firt-their, real money was ſome metal» of a certain 
weight and ſtandard, . ſoon diſhoneſty. or want made 
them retrench a part of the metal from every pieca uf 


OY money, to which they left the ſame name; for example, 
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from a livre at a pound weight they took half the ſilver, 


and ſtill continued td call it- a livre; the piece which was 
the twentieth part of a pound of filver, they continued to 


| 4 call a ſou, though it is no more: the twentieth part of 


this pound of ſilver. By this means the livre is an ideal 
livre, and the ſou an ideal: ſou- Thus of: the otber ſub- 
diviſions; and ſo far may this be carried, that what. we 
call a livre may be only a ſmall part of the original livre 
or pound, which renders it ſtill more ideal. It may even 
happen that we may have no piece of money af the pre- 
ciſe value of a livre, nor any piece exactly worth a ſou: 
then the livre and the ſou. will be purely ideal. They 
may give to any piece of money the denomination; of 26 
many livres and as many ſous as they pleaſe: the variation 


may be continual, becauſe it is as eaſy to give another 
name to a thing, as it is difficult to change the thing itſelf. 


To take away the ſource of this abuſe, it would be 
2 excellent law for all countries, who. are deſirous of 
making commerce flouriſn, to ordain, that none but real 


money ſhould be current, and to prevent re 


from being taken to render it id ell. 
Nothing ought to be ſo exempt from variation, as that 
which is the common meaſure of all. N | 
Trade is in its own nature extremely uncertaia ; and 
it is a great evil to add a new uncertainty to that, which 
18 — on the: nature of * thing. 
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of 4 gane of gold and Aer. 


% 


waits allied 8 are the miſtreſſes of the 


world, gold and ſilver, whether they draw. it from | 
amongſt themſelves, or fetch it from the mines, muſt in- 
creaſe every day. On the contrary, it diminiſhes: when 


1 I * nations prevail. | We know how great was 
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the ſcarcity of theſe, metals, when the Gotha. and Van- 
dals on the one ſide, and on the other the Saracens and 
. ben in le, a torrent | on the en d. 


ig 


—_ — © H K. V. 
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PHE bullion rant Gras 9 FSR 8 ima 
ported into Europe, and from thence ſent to the 
Eat, has greatly promoted the navigation of the Euro- 
pean nations; for it is a merchandiſe which” Europe re- 
eeives in exchange from America, and which ſhe ſends 


in exchange to the Indies. A prodigious. quantity of 


gold and ſilver is therefore an advantage, when we con- 
fider theſe: metals as a merchandiſe: but it is otherwiſe 
when we conſider them as a ſign, becauſe their abun - 


dance gives an allay to their quality as a nige, which is = 


chiefly ſouoded on their ſcarcity. 


Before the firſt Punic war, copper | was to V leer vg 


nine hundred and ſixty to one +; it is at preſent nearly 
as ſeventy- three and a half to one. When the propor- 
tion ſhall be as it was nn, ſilver will better e 
its office a as a . 9935 | | 


=— 


CHAP. vi. 


| The rf 1 intereſt was. lowered ane. bal If. after the aun. | 


gueſt of the I lbs 


(GARCILA8SO informs us f, that in Spain, af. 


ter the conqueſt of the Indies, the intereſt which 


was at ten fer cent. fell to five. This was a neceſſary 


i: . 


2 See cbap all · of this book. 


+ Suppofing a mark, or eight ounces of flver, tobe wont ber- 
nine livres, and copper twenty ſols per pound. 181051 = 
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conſequence. A great quantity of ſpecie being all of a 
W ſadden brought into Europe, much fewer perſons had 
need of money. The price of all things increaſed,” while 
the value of money diminiſhed: the proportion was then. 
broken, and all the old debts were diſcharged. We 
may recolle& the time of the ſyſtem *, when every thing 
vas at a high price except ſpecie. Thoſe that had money 
after the conqueſt of the Indies were obliged to lower the 
price or hire of their merchandiſe, that is, in other 
words, their intereſt. 4 1. . 
From this time they were unable to bring intereſt to 
to its ancient ſtandard, becauſe the quantity of ſpecie 
brought to Europe has been annually increaſing. Be- 
ſides, as the public funds of ſome ſtates, founded on 

ET riches procured by commerce, gave but a very ſmall in- 
VE tereſt, it became neceſſary for the contracts of individuals 
tio be regulated by theſe. In ſhort, the courſe of ex- 
change having rendered the conveying of ſpecie from 


| 2 one country to another remarkably eaſy, money cannot 


be ſcarce in a place where they may be ſo readily ſup- 
plied with it by thoſe who have it in plenty. 8 


CHAP. VIL 


1 | How the price of things is fixed in the variation of the figh 
1 of riches, = | 


ONE is the price of merchandifes or manufac. 
14 tures. But how ſhall we fix this price? or, in o- 
ther words, by what piece of money is every thing to be 
= repreſented? N e eee de Eo 
Il we compare the maſs of gold and ſilver in the whole 
world with the quantity of merchandifes therein contain- 
ed, it is certain, that every commodity or merchandiſe 
in particular may be compared to a certain portion of the 
entire maſs of gold and filver. As the total of the one 
is to the total of the other, ſo part of the one will be 


In France, Mr. Law's project was called by this name. 
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to part of the other. Let ns ſuppoſe, that there is only 
one commodity or merchandiſe in the world, or oaly 
one to be purchaſed, and that this is diviſible like 


13 worth three macoutes, another fix macoutes, another 1 | 


ten macoutes; that is, as if they ſaid fimply three, 


fix, and ten. The price i is n by a compariſon of 4 


* Hiſtory of the church Wl Socrates. 


money: a part of this merchandiſe will anſwer to a part 
of the maſs of gold and ſilver; the half of the total of 
the one to the half of the total of the other; the tenth, 
the hundredth, the thouſandth part of the'one, to the 1 
tenth, the hundredth, the thouſandth part of the other. 
But, as that which conſtitutes property amongſt man- 
kind is not all at once in trade, and as the metals o 
money, which are the ſign of property, are not all in 
trade at the ſame time, the price is fixed in the com- 
pound ratio of the total of things with the total of ſigns, 3 
and that of the total of things in trade with the total of 
figns in trade alſo; and, as the things which are not in 
trade to-day, may be in trade to-morrow, and the ſigns 
not now in trade may enter into trade at the ſame time, 
the eſtabliſnment of the price of things always funda. 
mentally depends on the proportion of the total * A 78 
to the total of ſigns. 5 
Thus the prince or the magiſtrate can no more aſcer- 7 
tain the value of the merchandiſes, than he can eftablih 
by a decree, that the relation one has to ten is equal to 
that of one to twenty. Julian's * lowering the price of pro- | 
viſions at Antioch was the cauſe of a moſt terrible famine. M 
E H A P. VIII. 4 
"EP 
THE negroes on the conſt of Africa b 2 bg of 
value without money. It is a fign merely ideal, 1 
founded on the degree of eſteem which they fix in their: 
minds for every merchandiſe, in proportion to the need 
they have of it. A certain commodity or merchandiſe 


4 - ni. wt Ay -— 
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all merchandifes with each other. They have therefore 
no particular money; but each kind of merchandiſe 1 
money to the other. SEP 151 * 
Let us for a moment transfer to e it manner 
bol valuing things, and join it to ours: all the merchandiſes 
and goods in the world, or elſe all the merchandiſes or 
manufactures of a ſtate, particularly conſidered as ſepa. 
rate from all others, would be worth a certain number of 
macoutes; and, dividing the money of this ſtate into as 
many parts as there are macoutes, one part of this divi- 
fon of money will be the fign of a-macoute. 

If we ſuppoſe the quantity of ſWeie in a ftate doubled, 
it will be neceſſary to double the ſpecie in the maconte; 
but if, in doubling the ſpecie, you- double alſo the ma. 
W coute, the proportion will remain the ſame as before the 
== doubling of either. 5 
If, ſince the diſcevery of the $74 ug gold and ſilver 
have increaſed in Europe in the proportion of one to 
twenty, the price of proviſions and merchandiſes muſt 
have been enhanced in proportion of one to twenty. But 
if, on the other hand, the number of merchandiſes has 
1 increaſed as one to two, tt neceffarily follows, that the 
price of theſe merchandiſes and proviſions having been 
raiſed in proportion of one to twenty, and fallen in pro. 
portion of one to two, it neceſſarily follows, 1 ſay, that | 
* the proportion is only as one to ten. 

be quantity of goods and mercliandiſes inoreaſes by 
an augmentation of commerce, the augmentation of com. 
merce by an augmentation of the ſpecie, which ſucceſ- 
== fively arrives, and by new communications, with freſh 
== diſcovered countries and ſeas, which furniſh us wann raged 
= commodities and new merchandiſes, 
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CHAP. IX. 


07 the relative ſearcity of gold and ſalver. 


1 Brsiors the poſitive plenty and ſcarcity of gold 
3 and filver, there is ſtill a relative abundance, and * 
© | 9 ſearcity of one of theſe metals n evgrs to the 
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The avaricious, hoard up their gold and filyer, becauſe, 
25 they do not care to ſpend, they are fond of ſigns that 
are not ſubje& to decay. They prefer gold to filver; 
becauſe, as they are always afraid of loſing, they can 
beſt conceal that which takes up the leaſt room. Gold 
therefore diſappears: when there 1s plenty of filver, be. 
cauſe every one has ſome to conceal; it appears again 
when ſilver is ſcarce, becauſe they are * to draw i it 
from 1 its confinement. 
It is then a rule, that gold i is common when filver is 
ſcarce, and gold is ſcarce when filver is common. This 
lets us ſee the differeÞ@e between their relative and their 
real abundance and 0 of which I ſhall Wr 
e more at r 43 g 


: 


enn x 4 


- 


0 exchange. 


Tus oh abundance and ſearolty of pecie | in 
e different countries forms what 3 1s called the ue N 
1 exchange. 


| Exchange is a ging of the actual and momentary var 
Ine of money. 

Silver, as a metal, Ka a alas like all Fe, Toe n- 
diſes, and an additional value, as it is capable of becom - 
ing the ſign of other merchandifes. If it was no more 
_y mere merchandiſe, it would no doubt loſe much of 
its value. 


Silver, as money, lu a value which the prince in | 


ſome reſpects can fix, and in others he cannot. 
The prince eſtabliſhes a proportion between a quantity 


of ſilver as metal, and the ſame quantity as money. 2. 


He fixes the proportion between the ſeveral metals made 
uſe of as money. 3. He eſtabliſhes the weight and 
ſtandard of every piece of money. In fine, 4. He gives 
to every piece that ideal value of which 1 have ſpoken. 
I ſhall call the value of money in theſe four n 
poſitive value, becauſe i it may be fixed by law. _ 
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The coin 51 every ſtate has, beſides this, 2 2 Nhebe 
value, as it is compared with the money of other 2 
tries. I his relative value is eftabliſhed by the exchange, 
and greatly depends on its poſitire value. It is fixed 
by the general opinion of the merchants, never by the 
decrees of the prince, becauſe it is ſubje& to inceſſant 
variations, and depends on a thouſand accidents. | 

The ſeveral nations, in fixing this relative value, are 
chiefly guided by that which has the greateſt quantity of 
ſpecie. If ſhe has as much ſpecie as all the others to- 
gether, it is then moſt proper for the others to regulate 
theirs by her ſtandard; and the regulation between all 


the others will pretty nearly agree with the regulation 


made with this principal nation. 

In the actual ſtate of the univerſe, * Holland is the 
nation we are ſpeaking of. Let us examine the courſe 
of exchange with relation to her. 

They have in Holland a piece of money / called a florin, 
worth twenty ſous, or forty half-ſous or gros. But, to 
render our ideas as ſimple as poſſible, let us imagine that” 
they have not any ſuch piece of money in Holland as 4 
florin, and that they have no other but the gros: a man, 
who ſhould have a thouſand florins, would have, forty 
thouſand gros; and ſo of the reſt. Now the exchange 
with Holland is determined by our knowing how many 
gros every piece of money in other countries is worth; 
and, as the French commonly reckon by a crown of 
three livres, the exchange makes it neceflary for them to 


know how many gros are contained in a crown of three” 


livres. If the courſe of exchange is at fifty. four, a crown 
of three livres will be worth fifty- four gros; if it is at 
ſixty, it will be worth ſixty gros. If filrer is ſearee 
in France, a crown of three livres will be worth more 
gros; if plentiful, it will be worth leſs. 

This ſcarcity or plenty, from whence reſults the mu- 
r of the courſe of exchange, is not the real but a 


* The Dutch . the exchange for alwoſt all Europe, 57 


W 3 kind of determination amongſt themſelves, in a manner ae 
| agreeable to their own intereſts. | | 


. G 


12 


relative ſcarcity or plenty. For example; when France 
has greater decaſions for funds in Holland, than the 


Dutch of having funds in France, ſpecie is ſaid to 


be common in France, and ſcarce” in. oth; ry 
vice vera. | 

Let us doppote that the —— of 838 with Hol 
land is at fifty-four. If France and Holland compoſed 
only one city, they would act as we do when we: give 
change for a crown: The Frenchmen would take three 
Livres out of his pocket, and the Dutchman: fifty-four 
gros from his. But, as there is ſome diſtance between 
Paris and Amſterdam, it is neceſſary that he, who for 


my crown of three livres gives me fifty-four gros which | 


he has in Holland, ſhould give me a bill of exchange fox 
 Eifty-four gros payable in Holland. The :fifty-four gros 
is not the thing in queſtion, but a bill for that ſum. 

Thus, in order to judge of the * ſcarcity: or plenty. of 
ſpecie, we muſt know if there are in France more bills of 
fifty-four gros drawn upon Holland, than there are-crowns 
grawn: upon France. If there are more bills from Hol. 
land than there are from France, ſpecie is ſcarce/in 
France, and common in Holland; it then becomes ne · 
ceſſary that the exchange ſhould riſe, and that they give 
for my crown more than fifty-four gros, otherwiſe Lil 
not part with it; and vice verſa. 

Thus the. various turns in the courſe 5 8 fuk 
an account of debtor and creditor, which / muſt be fre- 
quently ſettled, and which the ſtate in debt can no more 
diſcharge by exchange, than an individual can pay a debt 
by giving change for a piece of filver. Wolf 

We will ſuppoſe that there are but three ſtates in the 
world, France, Spain, and Holland; that ſeveral -indi+ 


viduals in Spain are indebted to France to the value of 5 


one hundred thouſand + marks of ſilver; and that ſeveral 
individuals of France owe in Spain one hundred and ten 
Maufand Cas nowy” if ome: ene e in 


Tot H 


nr 


t A mark i is a weight of | cight ounces. 
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Spain and France ſhould cauſe. each fuddenly, to with? 
draw his ſpecie, what will then be the courſe of ea: 
change? Theſe two nations will reciprocally acquit each 
other of an hundred thouſand marks; but France will 
ſtill owe ten thouſand marks in Spain, and the Spaniards 
will ſtill have bills upon France to the value of ten thou- 
fand marks; while Wanner "yp have none at all . 


8 Spain. . 


But, if Holland was in a contrary Crnation' with re- 
ſpect to France, and in order to balance the account mult 
pay her ten thouſand marks, the French would have two 


ways of paying the Spaniards, either by giving. their 


ereditors in Spain bills for ten thouſand marks upon. their 
debtors in Holland, or elſe by ſending ſpecie to the value 
of ten thouſand marks to Spain. 

From hence it follows, that, when a ſtate has occaion 
fo remit a ſum of money into another country, it is in- 
different in the nature of the thing, whether ſpecie be 
conveyed thither, or they take bills of exchange. The 
advantage or diſadvantage of theſe two methods ſolely 
depends on actual circumſtances. We . muſt enquixe 
which will yield moſt gros in Holland, money carried 


1 thither 1 in ſpecie, or a bill upon Holland for the ſum t: 


When money of the fame ftandard and. weight in 


Nager yields money of the ſame ſtandard and weight in 


Holland, we ſay that the exchange is at par. In the 
actual ſtate of 1 }, the par is nearly at fifty-four 

to the crown. When the exchange is above fifty A 
goo, we ſay it is high; when en, ve a. it is 


pep order to know: the loſs and gain of 2 fas”! in.a par- 
dtoularf ſttuation of exchange, it muſt be conſid as 


debtor and ereditor, as buyer and ſeller. When the EX= 


change'rs below par, it loſes as a debtor, and gains as 2 
creditor ; it loſes as a buyer, and gains as a ſeller. It is 
obvious it loſes as debtor: Suppoſe, for example, France 
owes Holland a certain number of gros, the fewer gros 
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re are in a crown, the more crowns he has to pay, 
Qn the dontrary, if France is creditor for a Certain num. 
ber of gros, the leſs number of gros there are in a crown, 
the mort crowns ſhe will receive.” The ftate loſes alſo a8 
duyer; for there muſt be the ſame number of gros to buy 
the ſame quantity of merchandiſes; and, while the ex. 
change is low, every French crew is words fewer gros, 
For the ſame reaſon the ſtate gains as a ſeller : 1 ſell my 
merchandiſe i in Holland for a certain number of gros; I 
neceive then more crowns in France, when for every fifty 
gros J receive a crown, than I ſhould do if 1 received 
anly the fame crown for every fifty-four. The contrary 
to this takes place in the other ſtate. If the Dutch are | 
indebted a certain number of crowns to France, they 
will gain; if they are owing to them, they will loſe ; i 
they ſell, they loſe, and if they buy, they gain. 
It is proper to purſue this ſomething farther. When 
the exchange is below par; for example ; if it is at fifty 
inſt rad of fift y-four, it ſhould follow, that France, on 
ſending bills of exchange to Holland for fifty-four thou- 
{and crow na, could buy merchandiſes only to the value of | 
fifty thouſand, and that on the other hand the Dutch, 1 
| ſending the value of fifty thouſand crowns to France, | 
might'buy fifty-four thouſand, which makes a difference 
of: eight fifty-fourths ; that is, a loſs to France of more | 
than ane-ſeventh; ſo that France would be obliged to 
ſend to Holland one-feventh more in ſpecie or merchan- | 
diſo than ſhe would do was the exchange at par. And as 
the-miſchief muſt conſtantly increaſe, becauſe a debt of 
chis kind would bring the exchange ſtill lower, France 
would in the end be ruined. It ſeems, I ſay, as if this 
ſhould: certainly follow; and yet it does not, becauſe of 
the principle which I have f elſewhere eſtabliſhed, which” 
is, that ſtates conſtantly lean towards a balance, in order 
to preſerve their 4ndependency. Thus they borrow only 
in proportion to their ability to pay, and meaſure their 
buying by: what they fell: and taking the example from 
above, if the exchange falls in France from fifty-four to 
fifty, (the Waals who bby" merchandiſes in France to the 
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value of. a thouſand crowns, for which they uſed 10 pay 
fifty · four thouſand gros, would now pay only fifty thous 
1 it the French would conſent to it. But the mer- 
chandiſe of France will riſe inſenſibly, and the profit 
will be ſhared between the French and the Dutch; for, 
when a merchant can gain, he eafil ly ſhares. his profit: 
there ariſes then a communication of profit between the 
French and the Dutch. In the ſame manner the French, 
who bought merchandiſes of Holland for fifty-ſour thou- 


WW ſand gros, and who when the exchange was at fifty-four 


paid for them a thoaſand crowns, will be obliged to add 


| one-ſeventh more in French crowns to buy the ſame mer- 


chandiſes. But the French merchant, being ſenſible of 
the loſs he ſuffers, will take up lefs of the merchandiſe of 
Holland. The French and the Dutch merchant will 
then be both loſers, the ſtate will inſenſibly fall into a ba- 
lance, and the. lowering of the exchange will not be 


attended with thofe inconveniencies which we had reatour 3 
to fear. 


A merchant may fend his ſtock into a foreign country 
when the exchange is below par, without injuring his 
fortune, becauſe, when it returns, he recovers what he 


= had loſt; but a prince, who ſends only ſpecie into a 


foreign country, which never can return, is 1 a 


loſer. | ES 
When the rods have nt Ab in any coun- 


F try, the exchange there infallibly riſes. This proceeds 


from their entering into many engagements, buying great 
quantities of merchandiſes, and nn n W 
countries to pay for them. 

A prince may amaſs great wealth in bis dominjons, | 
and yet ſpecie may be really ſcarce, and relatively com- 
mon; for inſtance, if this ftate is indebted for many 


f 2 merchandiſes to a foreign country, the TR will be 
bow, though ſpecie be ſcarce. 


The exchange of all places conſtantly tends to a cer 


tain proportion, and that in the very nature of things;. 


if the courſe of exchange from Ireland to England is 
below par, and that of England to Holland is alſo under 


| 5 F par, that of Ireland to Holland will be ftill lower; that 
= 3, in the compound ratio of that 1 Ireland to | England, | 


G3 


76 THESPIRITOF LAWS. Book XX[1. 


and that; of Tanin to Holland: for a Dutch merchant, 
who can have his ſpecie indirectly from Ireland by the 
way of England, will not to chuſe to pay dearer by hay. 
ing it the direct way. This, I fay, ought naturally to 
be the caſe; but however it is not exactly ſo; there arc 
always circumſtances which vary theſe things; and the 
different profit of drawing by oue place, or of drawing 
by another, conſtitutes the particular art and dexterity 
of the bankers, which does not belong to the Preſent 
ſuhject. 

When a fate raiſes its ſpecie; for inkevet, when it 
gives the name of fix livres, or two crowns, to what was 
before called three livres, or one crown, this new deno- 
mination, which adds nothing real to the crown, ought 
not ta-procure a ſingle gros more by the exchange. We 
ought only to have for the two new crowns, the ſame 
number of gros which we before received for the old 
one. If this does not happen, it muſt not be imputed 
as an effect of the regulation itſelf, but to the novelty. and 


ſuddenneſs of the affair. The exchange adheres to what jg 
is already eltpblithed, and is not altered till after a certain | 


time. 

When a fate, inſtead of only raiſing ths ſpecie by a 
Jaw, calls it in, in arder ta diminiſh its ſize, it frequent - 
ly happens that, during the time taken up in its paſſing 
again through the mint, there are two kinds of money; 
the large which is the old, and the ſmall which is the 
new; and, as the large is cried down and ie not to be 


received but at the mint, and bills of exchange mutt be 5 


conſequently paid in the new, one would imagine then 
that the exchange: ſhould be regulated by the new. If, 


for example, in France the ancient crown of three livres 2 
being worth in Holland fixty gros, were reduced one 
half, the new crown ought to be valued only at thirty. = 
On the other hand, it ſeems as if the exchange ought to 


be regulated by the old coin; becauſe the banker who 


has ſpecie, and receives bills, is obliged to carry the, old | 
coin to the mint, in order to change it for the new; by | 


« 
; 
B 
N 


Which be mult be a loſer. The exchange then aught to I | a 
be fixed between the value of the old coin and that of 


the new. The value of the old is decreaſed, if we may [ 
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Call it fo, both becauſe there is already ſome of the new 


in trade, and becauſe the bankers cannot keep: up to 
the rigour of the law; having an intereſt in letting 
looſe the old coin from their cheſts, and deing even 
ſometimes forced to make payments with it. Again, 


| the value of the new ſpecie moſt riſe; becauſe the 


banker having this, finds himſelf in a tuation in which, 
as we ſhall immediately prove, he will reap great ad- 


| vantage by procuring the old. The i ſhould 


then be fixed, as L have already ſaid, between the new 
and the old coin. For then the bankers: find it for 
their intereſt to ſend the old out of the kingdom; be- 
cauſe by this means they procure the ſame advantage 
as they could receive from a regular exchange of the old 
ſpecie, that is, a great many gros in Holland, and in 
return, à regular exchange a little lower, between the 


old and the new, ſpecie, which will being many Crowns 


in France. 

Suppoſe that three lives of the old coin vie by the 
aQual exchange forty-five gros, and that by ſending this 
ſame crown to Holland they receive ſixty; but with a 
bill of forty-five gros they procure a crown of three 


livres in France, which being ſent in the old ſpecie to 


Holland, ſtill yields ſixty gros: Thus all the old ſpecie 
would be ſent out of the kingdom, and the bankers 
would run away with the whole profit. | 

To remedy this, new meaſures muſt be taken. - The 
ſtate which coined the new ſpecie, would itſelf be 


obliged to ſend great quantities of the old to the nation 


which regulates the exchange, and by thus gaining ere- 
dit there, raiſe the exchange pretty nearly to as many 


gros for a crown of three livres as could be got by ſend- 


ing a crown of three livres of the old 98 out "of the 
country. 1 ſay, to nearly the ſame; for, while the 
profits are ſmall, the bankers will not be tempted to 


5 = fend it abroad, becauſe of the pence of catriage, and 
1 the danger of confiſcation. 


It is fit that we ſhould give a very clear idea of — 


M. Bernard, or any other banker employed by the ſtate, 
propoſes hills upon Holland, and gives them at one, two, 
or * gros =igher than the actual exchange; he has, 
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made a proviſion i in a foreign country, by means of the 
old ſpecie which he has continually been ſending thither; 
and thus he has raiſed the exchange to the point we have 
juſt mentioned. Ia the mean time, by diſpoſing: of his 
bills, he ſeizes on all the new ſpecie, and obliges the 
other bankers, who have payments to make, to carry 
the old ſpecie to the mint, and, as he inſenſibly obtains 
all the ſpecie, he obliges the other bankers in their turn 
to give him bills at a very high exchange. By this 
means, his profit in the end compenſates in a great 
meaſure for the loſs he ſuffered at the beginning. 

It is evident, that during theſe tranſactions, the ſtate 
muſt be in a dangerous criſis. Specie muſt become ex- 
tremely ſcarce, 1. Becauſe much the greateſt part is 
| cried down: 2. Becauſe a part will be ſent into foreign 
countries: 3. Becauſe every one will lay it up, as not 
_— willing to give that profit to the prince which he 

s to receive himſelf. It is dangerous to do-it ſlowly; 
dangerous alfo to do it in too much haſte. If the 
— gain be immoderate, the ineonvenieneies in- 
creaſe 1 in proportion. 

We fee, from what has been already faid, that when 
the exchange is lower than the ſpecie, a profit may be 
made by fending it abroad; for the ſame reaſon, when it 
is higher than the "rug there i is a profit in cauſing it 


FLU. | 
But there is a pr im which profit may be made bs. | 


ſendivg the fpecie out of the kingdom, when the ex- 
change is at par; that is, by ſending it into a foreign 
country to be coined over again. When it returns, an 


advantage may be made of it, whether it be circulated i in 1 f 


the country or paid for foreign bills. 
If a company has been erected in a Rate with a pro- 


digious ſtock, and this ſtock has in a few months been. 
raiſed twenty or twenty-five times above the original 
rchaſe ; if again the fame ſtate eftabliſhed' a bank, 


whoſe bills were to perform the office of ſpecie, while” = 


the numerary value of thefe bills was prodigious, in or- 
der to anſwer to the numerary value of the ſtocks, (this 
is Mr. Law's fyſtem;) it would follow from the nature 


of 3 that theſe Rooks and theſe bills would * : 
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in the ſame manner as they aroſe. Stocks cannot ſud- 
detily be raifed twenty or twenty-five times above their 
original value, without” giving a number of peoples the 
means of procuring immenſe riches in paper: every one 
would ſeek to ſeeure his fortune; and as exchange offers 
the moſt icafy way of removing it from home, or con- 
veying it whither one pleaſes, people would incefſantly- 
remit à part of their effects to the nation that reg ts 
lates the exchange. A project for making continual © 
remittances into a foreign country, muſt lower the 
exchange. Let us ſuppoſe, that, at the time of the 
ſyſtem, in proportion to the ſtandard and weight of the 


ſilver coin, the exchange was fixed at forty gros to the 


crown; when a vaſt quantity of paper became money, 
they were unwilling to give more than thirty nine gros 
for a crown, and afterwards thirty-eight, thirty-ſeven, 
Se. This proceeded ſo far, that after a while they 


would give but eight gros, and, at laſt, there was no ex- 


change at all. . TINS 
The exchange ought, in this caſe, to have regulated - 
the proportion between the ſpecie and the paper of 
France. I ſuppoſe, that, by the weight and ftandard of 
the filver, the crown of three livres in filver was worth 


forty gros, and that the exchange being made in paper, 


the crown of three livres in paper was worth only eight 


gros, the difference was four-fifths. The crown of three 
livres in paper was then worth four. fifths leſs than 
crown- of three livres in ſilver. n ST od 
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of "of the baer. of the Romans wich reſets 10 ee. 


| Ho great ever the exertion of authority has hee 

in our times, with reſpect to the ſpecie of France, 
during the adminiſtration of two ſucceſſive miniſters, {till 
it was vaſtly exceeded by the Romans; not at the time 
vrhen corruption had crept into their republic, nor when 
they were in a ſtate of anarchy; but when they were, as 
much by their wiſdom as their courage, in the full vigour 
of their conftitution, after having conquered the cities of 
Italy, and at the very time that they diſputed the Eiwpire 
with the Carthaginians. 

And here 1 am pleaſed that I have an opportunity 
of examining more cloſely into this matter, that no 
example may be taken from what can never juſtly be 
called one. 

In the firſt Punic * war, the as *, which out to be 
twelve ounces of copper, weighed only two, and in the 
ſecond it was no more than one. This retrenchment 
anſwers to what we now call the raiſing of coin. To 
take half the fil? er from a crown of fix livres, in order 
to make two crowns, or to raiſe it to the value of twelve 
livres, is preciſely the fame thing. 

They have left us no monument of the aatichr in 
which the Romans conducted this affair in the firſt Punic 
war; but what they did in the ſecond, is a proof of the 


moſt conſummate wiſdom. The republic found herſelf 8 


under an impoſſibility of paying her debts; the as weigh- 
ed two ounces of copper, and the denarius, valued at 
ten aſfes, weighed twenty ounces of copper. The re- 
public, being willing to gain half on her creditors, made 
the as of an ounce of copper, and by this means paid the 
value of a denarius with ten ounces. This proceeding 
muſt give a great ſhock to the ſtate; they were obliged 
therefore to break the force of 3 it as . as they could. 


. Pliny's natural hiterr, L L 1 art. TAIT 4 
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It was in itſelf unjuſt, and it was neceſſary to render it 
as little ſo as poſſible. They had in view the deliverance 
of the republic, with reſpect to the citizens; they were 
not therefore obliged to direct their view to the delive- 
rance of the citizens, with reſpect to each other. This 
made a ſecond ſtep neceſſary. It was ordained, that 
the denarius, which hitherto contained but ten a &4 
ſhould contain ſixteen. The reſult of this double opes 
ration was, that wbile the creditors of the republic..loſt. 
one, half *, thoſe of individuals loſt only a fifth ; the 
price. of merchandiſes was increaſed only a fifth; the, 
real change of the money was only a fifth. The ere 
conſequences are obvious. 

The Romans then conducted Ry Pale 2 gener 

prudence than we, who in our tranſactions involved both 
public treaſure and the fortunes of individuals... But. 
this is not all; their affairs were carried on amidd, een 


wandte denen than on... yin 1 Wy 
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Tis ERE was 8 very little gold and Sher, in, 

Italy. This country has few or no mines of gold 
or ſilver, ,, When Rome was taken by the Gauls, they 
found only a thouſand weight of gold: And yet the 
Romans had ſacked many powerful cities, and brought 
home their wealth. For a long time they — uſe 
af none but copper- money; and it was not till after 
the peace with Pyrrhus, that they had ſilver enough is 
make. | eri e made denarii of this metal, 0 


© * * * 1 * ” * 0 01 ” 


2» They: received ten ounces of copper for wech 


+ They received fixteen ounces of 187 for twenty, Lips. 5257 
F Pliny, XXLiii. art. Se 8 
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value of ten aſſes , or ten pounds of copper. At that 
time the proportion of ſilver was to that of copper as 
one to nine hundred and ſixty. For as the Roman de. 
narius was valued at ten aſſes, or ten pounds of copper, 
it was worth one hundred and twenty ounces of copper; 
and as the ſame denarius was valued only at one-eighth 
of an ounce of filver ® *, this produced the above propor- 
tion. g 

When Rome became miſtreſs of that part of Italy 
which is neareſt to Greece and Sicily, by degrees ſhe 
found herſelf between two rich nations, the Greeks and 
the Carthaginians. Silver increaſed at Rome; and as 
the proportion of one to nine hundred and ſixty between 
filver and copper could be no longer ſupported, ſhe made 
ſeveral regulations with reſpect to money, which to us 
are unknown. However, at the beginning of the ſecond 
Punic war, the + Roman denarius was worth no more 
than twenty ounces of copper; and thus the proportion 
between ſilver and copper was no longer but as one to 
one hundred and ſixty. The reduction was very con- 
ſiderable, ſince the republic ee five-ſixths upon all 
copper - money. But ſhe did o w what was neceſſary in 
the nature of things, by eſtabliſhing the proportion be- 
tween the metals made uſe of as money. 

The peace which terminated the firſt Punic war, left 
the Romans maſters of Sicily. They ſoon entered. 
Sardinia; afterwards they began to know Spain; and 
thus the quantity of filver increaſed at Rome. They 
took meaſures to reduce the F denarius from twenty 
ounces to fixteen, which had the effect of putting a 
nearer proportion between filver and copper; by this 
means the proportion, which was before as one to one 
hundred and fixty, was now made as one to one * 


and twenty-eight. | 1 


8 Benn lib. v. decad. 2. They ſtruck alſo, Cavs the 
ſame author, half denarii, called Tn, and Quarters, called 
ſeſterces. 

An eighth, according t to Budzns; acronding to other auchors 

a ſcventh. 


+ Pliny's nat. hit, I. xxxiii. art. Iz. * Thid. 
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Proceeding with 1 to money in the time of the eee. 


I* the De "wade in the Goin, during the time 
of the republic, they proceeded by diminiſhing; 3t: 
The ſtate repoſed in the people the knowledge of its 
wants, and did not pretend to deceive. them. Under 
the Emperors they proceeded by way of allay. Theſe 
princes, reduced to deſpair even by their liberalitieg, 
found themſelves obliged to degrade the ſpecie; an in- 
direct method, which diminiſhed the evil without ſeeming 
to touch it. They withheld a part of the gift, and yet 
concealed the hand that did it; and, without ſpeaking 
of the diminution of the pay, or of the gratuity, it was ö 
found diminiſhed. | 
We even till ſee * in endinets. a kind of nada. 
which are called p/ated; and are only pieces of copper 
covered with a thin plate of filver. This money is men- 
tioned in a fragment of the 8 book of 
Dio +. 
a Didius Julian firſt began to debate 5 it. We find that 
the coin of 1 Caracalla had an allay of more than half; 
& that of Alexander Severus I, of two thirds: The de- 
WT baſing ſtill increaſed, till, under Gallienus g, nothing was 
to be ſeen, but copper ſilvered over. 
It is evident, that ſuch violent proceedings could 5 | 
take place in the preſent age; a prince might deceive 
IT himſelf, but he could deceive no body elſe. The ex- 
1 change has gw the banker to Gra a —_—_—— 


FTP a... $ . | 


* See Father Jourber s ſcience of 3 Paris, 1739, p. 59 
+ Extract of virtues and vices. | 
; t See Savotte, part ii. chap. xii. and Le Wie des Scavans of 
the 28th of July 168x, on a iſcovery of fifty thugs medals, * 
See an ibid. 5 | 
5 Ibid. 


Vo. It 11 | 


„ THE SPIRIT or Laws. Book XXII 


between all the money in the world, and to eſtabliſh itz 
juſt value. The ſtandard of money can no longer be 2 
ſecret. Were the prince to begin to allay his ſilver, 
every body elſe would continue it, and do it for him; 
the ſpecie of the true Randard would go abroad fir, | 
and nothing would be ſent back but baſe metal. If +, 
like the Roman Emperors, he debaſed the ſilver, wichen N 
debaſing the gold, the gold would ſuddenly diſappear, 


and he would be reduced to his bad ſilver. The ex. 1 to 
change, as I have ſaid in the preceding book +, ba m. 
deprived princes of the opportunity of ſhewing | grea BW wi 
exertions of authority, or at leaſt * nend them cu 
CHAP. XIV. fo 

121 f th 

How the exchange i is a refrain on deſpotic power. for 

| th 
| Mus covy would have deſcended TREES deſpo. ca 
| tic power, but could not. The eftabliſhment of pr 
commerce depended on that of the exchange, and the WW {et 
tranſactions of exchange were inconſiſtent with all its 5 el 


laws. 15 
In 1745, the Czarina made a law to expel the Jews, 
becauſe they remitted into foreign countries the ſpecie of 
thoſe who were baniſhed into Siberia, as well as that of 
the foreigners entertained in her ſervice. As all the 
ſubjects of the. empire are ſlaxes, they can neither go 
abroad themſelves, nor ſend away their effects withqut 1 
permiſſion. The exchange which gives them the means 
of remitting their ſpecie from one country to another, | 9 
is therefore entirely incompatible with the laws 'of 
Muſcovy. 4 
Commerce itſelf is inconſiſtent with the Ruſſian . 1 
The people are compoſed only of ſlaves employed in FX 
agriculture, and of ſlaves called eccleſiaſtics, or gentle 
men, whos are the lords of thoſe ſlaves: there is then 
nobody left for the third eſtate, which ought to be com 
poſed of nene and merchants. 1 


+ Chap. xvi. 
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The praBice of ſome countries in Italy. 


HEY have made laws in ſome parts of Italy, to 
prevent ſubjects from ſelling their lands in order 

to remove their ſpecie into foreign countries. Theſe laws 
may be good when the riches of a ftate are ſo conneQed 
with the country itſelf, that there would be great diffi- 
culty in transferring them to another. But ſince, by 
the courſe of exchange, riches are in ſome degree inde- 
pendent on any particular ſtate, and ſince they may with 
ſo much eaſe be conveyed from one country to another; 
that muſt be a bad law which will not permit perſons 
for their own intereſt to diſpoſe of their lands, while 
they can diſpoſe of their money. It is a bad law, be- 


- | cauſe it gives an advantage to moveable effects, in 


prejudice to the land; becauſe it deters ſtrangers from 
ſettling in the country; and in ſhort, becauſe it may be 


= eluded. 


. CHAP: xvi. 
The aſſiſtance a ſlate may derive from bankers. 
PHE banker's buſineſs is to change, not to lend 


money. If the prince makes uſe of them to ex- 
change his ſpecie, as he never does it but in great. 


of affairs, the leaſt profit he can give for the remittance 


becomes conſiderable; and if they demand large profits, 


ve may be certain that there is a fault in the adminiſtra- 


4 tion. On the contrary, when they are employed to ad- 


vance ſpecie, their art conſiſts in procuring the greateſt 


profit for the uſe of it, without being liable to be charged 


Vith uſury. 


H2 
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CHAP. XVIL 


Of public debts. 


Sour! have jeagines that it was for the advantage 3 
of a ſtate to be indebted to itſelf: they thought that 


this multiplied riches by increafing the circulation. 

' Thoſe who are of this opinion, 1 believe, confounded 
a circulating paper which repreſents money, or a circu- 
lating paper which 1s the ſign of the profits that a com- 
pany has, or will make by commerce, with a paper 
which repreſents a debt. The two firſt are extremely 
advantageous to the ftate: the laft can never be ſo; and 
all that we can expect from it is, that individuals have a 
good ſecurity from the government for their payment. 
But let us fee the inconveniencies which reſult · from it. 
1. If foreigners poſſeſs much paper which repreſents a 
debt, they annually draw out of the nation a confiderable 
ſum for the intereſt. 

2. A nation that 1s thus crore in debt, muſt 
have the exchange very low. 


3. The taxes raiſed for the payment of the intereſt of | 


the debt, are a hurt to the manufactures, by railing the 


price of the artificer's labour. 
4. It takes the true revenue of the ſtate from thoſe 


who have activity and induſtry, to convey it to the ) 
indolent; that is, it gives the inconveniencies of labour 1 


re 


to thoſe who do not labour, and clogs with difficulties == - 


the induſtrious artiſt. 


Theſe are its inconveniencies: I 1 of no . 4 
tages. Ten perſons have each a yearly income of a 
thouſand crowns, either in land or trade; this raiſes 
to the nation at five per cent. a capital of two hun- 
dred thouſand crowns. If theſe ten perſons employed 2 | 


the half of their income, that is, five thouſand crowns, 


in paying the intereſt of an hundred thouſand crowns 1 
which they had borrowed of others, that would be 
only to the ſtate as two hundred thouſand crowns ; 


Os 
- 3 
A 
= every day 
0 0 
3 
* 
* 
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that is, in the language of the Algebraiſts, 200,000 
crowns—1 00,000 crowns X 100,000 crowns= 200, ooo 
crowns. : | : 5 3 2 

People are thrown perhaps into this error, by re- 
flecting, that the paper which repreſents the debt of 
a nation, is the ſign of riches; for none but a rich 
XZ Hate can ſupport ſuch paper without falling into de- 
= cay. And if it does not fall, it is a proof that the ftate 
has other riches beſides. They ſay that it is not an 
eril becauſe there are reſources againſt it; and that 
is an advantage, becauſe theſe reſources ſurpaſs the 
= evil. | e e 


CHAP. xXvIIL 


Of the payment of public debis. 
T is neceſſary that there ſhould be a proportion be- 
- tween the ſtate as creditor, and the ftate as debtor. 
The ſtate may be a creditor to infinity, but it can only 
be a debtor to a certain degree; and when it ſurpaſſes 
that degree, the title of creditor vaniſhes _ 

If the credit of the ſtate has never received the leaft 
blemiſh, it may do what has been ſo happily practiſed 
in one of the kingdoms of Europe f; that is, it may 
acquire a great quantity of ſpecie, and offer to reim- 
burſe every individual, at lealt if they will not reduce 
their intereſt. When the ftate borrows, the individuals 
fix the intereſt; when it pays, the intereſt for the future 
is fixed by the flat. e 
| It is not ſufficient to reduce the intereſt ; it is neceſ- 
ſary to erect a ſinking fund from the advantage of the 
reduction, in order to pay every year a part of the capi- 
tal; a proceeding ſo happy, that its ſucceſs increaſes 

When the credit of the ſtate is not entire, there is 
a new reaſon for endeavouring to form a ſinking. fund, 


I England. 3 : 
H 3 
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becauſe this fund being once eſtabliſhed, will ſoon procure 
the public confidence. Ed hos Wap Leda 
If the ſtate is a republic, the government of which is, 
in its own nature, conſiſtent with its entering into pro- 
jects of a long duration, the capital of the ſinking fund 
may be inconſiderable; but it is neceſſary in a monarchy 
for the capital to be much greater. FPS ITS 

2. The regulations ought to be ſo ordered, that all 
the ſubjects of the ſtate may ſupport the weight of the 
_ eftabliſhment of theſe funds, becauſe they have all 
the weight of the eſtabliſhment of the debt; thus the 
creditor of the ſtate, by the ſums he contributes, pays 
himſelf. : „ 
3. There are four claſſes of men who pay the debts 
of the ſtate; the proprietors of the land, thoſe engaged 
in trade, the labourers and artificers, and, in fine, the 
annuitants either of the ſtate or of private people. Of 
theſe four claſſes, the laſt, in a caſe of neceſſity, one 
would imagine, ought leaſt to be ſpared; becauſe it is a 
claſs entirely paſſive, while the Rate is ſupported by the 
active vigour of the other three. But as it cannot be 
higher taxed without deſtroying the public confidence, 
of which the ſtate in general, and theſe three claſſes in 
particular, have the utmoſt need; as a breach in the 
public faith cannot be made on a certain number of ſub- 
jects, without ſeeming to be made on all; as the claſs of 


creditors is always the moſt expoſed to the projects of - 
miniſters, and always in their eye, and under their im- t 
mediate inſpection, the ſtate is obliged to give them a 

fingular protection, that the part which is indebted may 
never have the leaſt advantage over that which is the . 


creditor. 
CHAP. XIX. 


Of - bing e interyh. 


8e IE is the ſign of value. It is evident that he 3 
who has occafion for this ſign ought to pay for 
the uſe of it, as well as for every thing elle that he has 
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© occaſion for. All the difference is that other things may 
| be either hired or bought; whilſt money, which is the 
price of things, can only be hired, and not bought *. 
To lend money without intereſt, is certainly an ac- 
tion laudable and extremely good; but it is obvious, 
that it is only a counſel of religion, and not a civil law. 
In order that trade may be ſucceſsfully carried on, 'it 
is neceſſary that a price be fixed on the uſe of ſpecie; but 
this price ſhould be very inconfiderable. If it be too 
high, the merchant who ſees that it will coſt him more 
in intereſt than he can gain by commerce, will undertake 
W nothing. If there is no conſideration to be paid for the 
W uſe of ſpecie, nobody will lend it; and here too the 
S merchant will undertake nothing. 
I am miſtaken when I ſay nobody will lend; the n 
of ſociety muſt ever make it neceſſary. Ufury will be 
eſtabliſhed, but with all the diſorders with which it has 
been conſtantly attended. 2 
The laws of Mahomet ent uſury with lending 
upon intereſt. Uſury increaſes in Mahometan countries 
nin proportion to the ſeverity of the prohibition. The 
lender indemnifies himſelf for the danger he undergoes 
of ſuffering the penalty. 
In thoſe eaſtern countries, the greateſt part of the 
people are fecure of nothing; there is hardly any pre- 
portion between the actual poſſeſſion of a ſum, — the 
= hope of receiving it again after having lent it; uſury 
- | then muſt be raiſed in | proportion to the hs of infol- 
8 | 0 EY 


we freak not here " ge: and fiver confdered as a mer- 
chandiſe. | 


_ 
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CHAP. XX. 
Oo maritime uſury. 


Tur greatneſs of maritime uſury is founded on two 

things; the danger of the ſea, which makes it pro- 
per that thoſe who expoſe their ſpeeie, ſhould not do it 
without conſiderable advantage; and the eaſe with 
which the borrower, by the means of commerce, ſpee- 
dily accompliſhes a variety of great affairs. But uſury, 
with reſpect to landmen, not being founded on either of 
theſe two reaſons, is either prohibited by the legiſlators, 
or, what is more rational, reduced to proper bouuds, 


CHAP. XXL 


o lending by 3 and the flate of uſury amongſt the 


Romans. 


RESIDES. C rhe atraags. of. | 


| commerce, there is ſtill a kind of lending by a civil 
contract, from whence reſults intereſt or uſury. 

As the people of Rome increaſed every day in power, 
the magiſtrates ſought to inſinuate themſelves into their 
favour by enaQting ſuch laws as were moſt agreeable to 
them. They retrenched capitals; firſt lowered, and at 


length prohibited intereſt; they took away the power of 7 


confining the debtor's body ; in fine, the abolition of 
debts was contended for, whenever a tribune was diſ - 
poſed to render himſelf popular. 

Theſe continual changes, whether made by the laws 


or by the plebiſcita, naturalized uſury at Rome; for the 


creditors, ſeeing the people their debtor, their legiſla- 
tor, and their judge, had no longer any confidence in 
their agreements ; the prople, like a debtor who has loſt 
his credit, could only tempt them to lend by allowing 
at echten intereſt; eipectatly as 2 laws * a 


| 
| 
|: 


remedy to the evil only from time to time, while the 
complaints of the people were continual, and conſtantly 
intimidated the creditors. This was the cauſe that all 
honeſt means of borrowing and lending were aboliſhed 
at Rome, and that the moſt monſtrous uſury eftabliſhed 
itſelf * in that city, notwithſtanding the ſtrict prohibi-- 
tion and ſeyerity of the la. LS 
Cicero tells us, that in his time intereſt at Rome was 
at thirty-four per cent. and in the provinces F at forty- 
eight. This evil was a conſequence of the ſeverity of 
the laws againſt uſury. Laws exceffively good are the 
ſource of exceſſive evils. The borrower found himſelf 
under a neceſſity of paying for the intereſt of the money, 
and for the danger the creditor underwent of ſuffering 
the penalty of the law. „ 


CHAP. XXII. 
be ſame ſubjef Abe | 


TH E primitive Romans had not any laws to regulate 
the rate of uſury f. In the conteſts which aroſe 
on this ſubje& between the plebeians and the patricians, 
even in the ſedition || on the Mons Sacer, nothing was 
alledged on the one hand but promiſe, and on the other 
but the ſeverity of contracts. „„ 5 
They then only followed private agreements, which I 
believe were moſt commonly at twelve per cent. per annum. 
My reaſon is, that in the ancient language g of the Ro- 
mans, intereſt at ſix per cent. was called half uſury, 


* Tacit, annal. lib. 6. 
Letters to Atticus, lib. v. let. 14 | | | 
2 Uſury and intereſt amongſt the Romans ſignified the ſame | 
fe nes e : 
{ See Dionyſius Halicarnaſſus who has deſcribed it ſo well. 
_$ «© Ulurz ſemiſſes, trientes, quandrantes.” See the ſeveral 


= titles of the digeſts and codes on uſury, and eſpecially the 17th 


na, with the note ff. de uſuris. 


1 
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and intereſt at three per cent. quarter uſury. Total 
uſury mult therefore have been intereſt at twelve per 
cent. 

But if it be aſked, how ſock. great interell could be 
eſtabliſhed among ft a weaple almoſt without commerce? 
| I anſwer, that this people being very often obliged to 
go to war without pay, were under a frequent neceſſity 
of borrowing; and as they inceſſantly made happy expe- 
ditions, they were commonly very able to pay. This is 
riũble from the recital of the conteſt which aroſe on this 


ſubjeQ; they did not diſagree concerning the avarice of 


creditors, but ſaid, that thoſe who complained might 


have been able to pay, had they lived i in a more regular 


manner *. 


They then made laws, which had only. an influence 


on the prefent ſituation of affairs: They ordained, for 
inſtance, that thoſe who enrolled themſelves for the war 
they were engaged in, ſhould not be moleſted by their 
creditors; that thoſe who were in priſon ſhould be ſet 


at liberty; that the moſt indigent ſhould be ſent into the N 


colonies ; and ſometimes they opened the public treaſury. 


The people, being eaſed of their preſent burthens, be- 


came appeaſed; and, as they required nothing for the 
future, the ſenate were far fronr providing againſt it. 


At the time when the ſenate maintained the cauſe of 


uſury with fo much conflancy, the Romans were diſtin- 
guiſhed by an extreme love of frugality, poverty and 
moderation: but the conſtitution was ſuch, that the 
principal citizens alone ſupported all the expences of go- 
vernment, while the common people paid nothing. How 
then was it poſſible to deprive the former of the liberty 
of purſuing their debtors, and at the ſame time ta oblige 
them to execute their offices, and to ſupport the republic 
amidſt its moſt preſſing neceſſities? 


Tacitus ſays, that the: law of the twelve tables fixed 


the intereſt at one per cent. It is evident that he was 


miſtaken, and that he took another law, of which I am 


going to ſpeak, for the law of the twelve tables, If 


See Appius's ſpeech on this ſubject ih Dionyſius Halicar- 
us. 
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this had been regulated i in the law of the twelve tables, 
why did they not make uſe of its authority in the diſputes 


which afterwards aroſe between the creditors and debtors? | 


We find not any veſtige of this law upon lending at in- 
tereſt ; and let us have but ever ſo little knowledge of 
the hiſtory of Rome, we ſhall ſee that a law like this 
eould never be the work of the decemvirs. 

The Licinian law, made * eighty-five years aſter the 


law of the tables, was one of thoſe temporary laws of 


which we have ſpoken. It ordained, that what. had 


been paid for intereſt ſhould be deducted from the prin- 
cipal, Fand the reſt diſcharged by three equal Te 
In the year of Rome 398, the tribunes Duillius and 


Menenius cauſed a law to be paſſed, which reduced the 


intereſt to F one per cent. per annum. It is this Taw which 
Tacitus 4 confounds with the law of the twelve tables, 


and this was the firſt ever made by the Romans to fix 


the rate of intereſt. Ten years after , this uſury was 
reduced one half 5; and in the end entirely aboliſhed “; 


and, if we may believe ſome authors whom Livy had 


read, this was under the conſulate of C. —— Ru- 


tilius and P. Servilius, in the year of Rome 413. 


It fared with this law as with all thoſe in which the 
legiſlator carries things to exceſs: An infinite number of 
ways were found to elude it. They enacted, therefore, 
many others to confirm, correct and temper it Some- 
times they quitted ꝓ the Jaws to follow the common prac- 
tice, at others the common practice to follow the laws; 
but, in this caſe, cuſtom eaſily prevailed. When'a man 
wanted to ine he found an obſtacle i in the very. law 


* In * year of Rome 388. Tit. Liv. lib. vi. 
+ Uniciaria uſura, Tit. Liv. lib. vii. Annal. lib. vi. a 


Under the conſulate of I.. Manlius Torquatus and C. Plau- 
tis, according to T. Liv, lib. vii. This is che law mentaqnes by 
Tacitus, Annal, lib, vi. | 


9 Semiunciaria uſura. 4s Tacitus ſays, Annal. lib. Wi, 


+ This law was paſſed at the inſtance of M. Genutius, tribune | 


of the people. Tit. Liv. lib. vii. towards the end. 


} © Veteri jam more fanus receptum erat.” Appian on : the civil 
wats lib. | i. 
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made in his favour; this law muſt be evaded by the per. 
ſon it was made to ſuccour, and by the perſon it con- 
demned.  Sempronius Aſelus, the prætor, having per. 
mitted the * debtors to act in conformity to the laws, 
was + ſlain by the creditors for attempting to revive 
the memory of a ſeverity that could no longer be ſup. 
rted. 
” Toda: 'Sylla, L. Valerius Flaccus made a law, which 
ſuffered intereſt to be at three per cent. per annum. This 
law, the moſt moderate, the moſt equitable ever made 
on this account by the Romans, is diſapproved: by Peter. 
culus }. But if this law was neceſſary for the advan. 
tage of the republic, if it was of ſervice to every indi. 
vidual, if it formed an eaſy communication between, the 
debtor and the creditor, it could not be un juſt. x 
- He pays leaſt, ſays Ulpian ||, who pays lateſt. Thi 
decides the ern whether intereſt be lawful? that is, 
whether the ener can ſell. _ and the debtar bs 
1 


1 Permiſit eos ethos agere.” ane on . chvil war, yh. i. 
and the epitome of Zivy, lib. lxiv. 


I ln che year of Rome, 663. 


4 2 Turpiſſi mæ legis autor, qua creditoribus neg folvi 
erat,” lib. ii. Some authors have interpreted this paſſage, 
21 the law of Flaccus had ordained. that they ſhould only pay a 
fourth of the principal: but, in my opinion, this was not the lan- 
guage of the Latin authors. When the queſtion was in relation 
to the reducing of debts, they made uſe of the words quadrans, 
triens, &c. to ſignify the uſury; and tertia pars, and quarta pars, al 
to: point out the capital 2. They made the conſul Valerius the 
author of a law, which would fcarcely have been made by a ſedi- 
tious tribune. 3. This was in the heat of a civil war, at a time 
when it was neceſſar to maintain the public credit, not to deſtroy . 
a e civil war, in hort, that had no relation to ws abolition 4 
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BOOK XXIII. 


| of Laws in the Relation they bear to the N umber 


of Inhabitants. 


3 oY men a and animals with beg to the  muliplcat * their 


Dons 
ELI GH T of bumankind, * and gods FIR 


Parent of Rome, propitious queen of love! 


=" S:.-*-* * * * * * - * * 


For when the riſing ſpring adorns the mead, 
And a new ſcene of nature ſtands diſplay d 
When teeming buds and chearful greens appear, 
And weſtern gales unlock the lazy year; 


W The joyous birds the welcome firſt expreſs, 
= Whoſe native ſongs thy genial fire confeſs: 


Then ſavage beaſts bound o'er their ſlighted food, 
Struck with thy darts, and tempt the raging flood: 
All nature is thy gift, earth, air and ſea; 

Of all that breathes, the various progeny, 


Stung with delight, is goaded on by thee. 


O'er barren mountains, o'er the flow'ry plain, g 3 
The leafy foreſt, and the liquid main, 


| | W Extends thy ancoutral'd, and boundleſs reign. 


Through all the living regions thou doſt move, 


I And ſcatter'ft where thou ry the m—_y ſeeds of love. 


The females of brutes have an almoſt conftane fecun- 
dity. But, in the human ſpecies, the manner of think- 


ing, the character, the paſſions, the humour, the caprice, 


the idea of preſerving beauty, the pain of child-hearing, 
and the fatigue of a too numerous family, ny pro- 
pagation a thouſand different ways. 


- : * Dryden's Lucr, 
Vor. II. | | | I | 
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enn IT, 
F marriage. 


8 natural obligation of the father to provide for | 
his children has eſtabliſhed marriage, which makes 
known the perſon who ought to fulfil this obligation, | 
The people + mentioned by Pomponius Mela F had no | 
other way of diſcovering him but by reſemblance. 
Among civilized nations, the father || is that perſon 
on whom the laws, by the ceremony of marriage, 
have fixed this duty, becuaſe _ find in him the man 
they want. 

Amongſt brutes this is an obligation which be 
mother can generally perform; but it is much more 
extenſive amongſt men. Their children indeed have 
reaſon; but this comes only by ſlow degrees. It is 
not ſufficient to nouriſh them; we muſt alſo direct them: 
They can already live; but they cannot gown: nn 
ſelves. | 

Illicit conjunctions contribute but little to the pro- 
pagation of the ſpecies. The father who is under a 
natural obligation to nouriſh and educate his children, | 
is not here fixed; and the mother, with whom the ob- | 
ligation remains, finds a thouſand obſtacles from ſhame, 
remorſe, the conſtraint of her ſex, and the yy of laws; | 
and beſides, ſhe generally wants the means. | 
Women who have ſubmitted to a public proſtitution, 
cannot have the conveniency of educating their children: 


The trouble of education is incompatible with their fta- 3 


tion; and they are ſo corrupt, that they have no ores I 
tion from the law. Z 


It follows from all this, that public continence is Nas 8 | 


turally connected with the propagation of the ſpecies, | 


7 4 
+ The Garamantes. 
» 1 Lib. i, ca p. 3.5 | 
I Pater eſt quem nuptiæ demonſtrant. 
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of the condition of children. 


Tr. is dictate of reaſon, that TORE * is a marriage, 
children ſhould follow the ſtation or condition of the 
| father; and that when there is not, * can belong. to 
the mother only * „ 1 904 


3 8 wa TS 


— 
e 


CE HA 5. 
"Of families : 3 a % 1 


jr: is * every where a cuſtom, for the wife to o paſs 
1 into the family of the huſband. The contrary is 
without any inconveniency eſtabliſhed at Formoſa f, 
where the huſband enters into the _— of the 
wife. 4 
This law, which Snag the family i in a ſucceſſion: of 
perſons of the ſame ſex, greatly contributes, indepen- 
dently of the firſt motives, to the propagation of the 
human ſpecies. The family is a kind of property: A 
man who has children of a ſex which does not perpe- 
tuate it, is never ſatisfied if he has not thoſe who can 
render it perpetual. 
= Names, which give men an idea of © thing, which 
one would imagine ought not to periſh, are extremely 
proper to inſpire every family with a deſire of extend- 
iag its duration, There are people, amongſt whom 
names diſtinguiſh families: there are others, where they 
only diſtinguiſh perſons: theſe laſt bave nor the ſame we 
1 tee as the farmer. | 


| - For this RE: among nations. that any ewe the child 
| almoſt always follows the ſtation or condition of the mother. 


t Du Halde, tome 1. p. 165. 
f ES 
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AWS. and religion ſometimes eftabliſh many kinds 
of civil- conjunctions: and this is the caſe amongſt | 
the Mahometans, where there are ſeveral orders of wives, | 
the children of whom are acknowledged by being born | 
in the houſe, by civil contracts, or even by the ſlave. 
ry of the mother, and the ſubſequent gratitude of the 


father. 

It would be contrary to reaſon, that the law ſhould 
ſtigmatize the children for what it approved in the 
father. All theſe children ought therefore to ſucceed, 
at leaſt if ſome particular reaſon does not oppoſe it, 
as in Japan, where none ſucceed but the children of 

the wife given by the emperor. Their policy demands 
that the gifts of the emperor ſhould not be too much 
divided, becauſe they ſubject them to a kind of ſex- 
vice, like that 5 our ancient fiefs. 


/ laws in relation to baſtards. 


I. republics, where it is neceſſary that Ke mould 
the pureſt morals, baſtards ought to be more 
ed than in monarchies. 
The laws made againſt them at Rome were perbaps 
too ſevere. But as the ancient inſtitutions laid all the 
eitizens under a neceſlity of marrying; and as marriages 
were alſo ſoſtened by the permiſſion to repudiate, or 
or make a divorce; nothing but an extreme corruption 
of manners could lead them to concubinage. _ 
It is obſervable, that as the quality of a citizen was 
a very conſiderable thing in a democratic government, 
where it carried with it the ſovereign power, they 


frequently made laws io ANG to the ſtate of baſtards, 


— 0 1 2 nn 
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which had leſs relation to the thing itſelf, and to the 


| honeſty of marriage, than to the particular conſtitution 


of the republic. Thus the people have ſometimes ad- 


| mitted baſtards into the number“ of citizens, in or- 


der to increaſe their power in oppofition to the great. 
Thus the Athenians excluded baſtards from the privilege 
of being citizens, that they might poſſeſs a greater ſhare 
of the corn ſent them by the King of Egypt. 'In 


| five, Ariſtotle informs us +, that in many cities where 


there was not a ſufficient number of citizens, their 
baſtards ſucceeded to their poſſeſſions, and that, when 
there was a proper number they did not ſucceed. 


CHAP. VIL 
Of the father's conſent to marriage. 25 


PHE conſent of fathers is founded on their autho- 
- rity, that is, on their right of property. 


= - + is 
alſo founded on their love, on their reaſon, and on 


ihe uncertainty of that of their children, whom youth 
confines in a ſtate of ignorance, and paſſion in a ſtate 
of ebriety. V e 1 
In the ſmall republics, or ſingular inſtitutions al- 
ready mentioned, they might have laws which gave 


to magiſtrates that right of inſpection over the mar- 


riages of the children of citizens, which nature had al- 


I ready given to fathers. The love of the public might 


there equal or ſurpaſs all other love. Thus Plato 


would have marriage regulated by the magiſtrates: this 


the Lacedzmonian magiſtrates performed. 3 
But, in common inſtitutions, fathers have the diſpoſal 
of their children in marriage: their prudence in this re- 
ſpect is always ſuppoſed to be ſuperior to the prudence 


of a ftranger. Nature gives to fathers a deſire of procur- 


ing ſucceffors to their children, when they have almo:* 


loſt the deſire of enjoyment themſelves. In the ſeveral 


C Ariſtotle's Politics, lib vi. | : 
+ Ibid. lib, jii. cap. 3. | 


I 3 
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3 of -progeniture, they ſee themſelves inſenſibly 
advancing to a kind of immortality. But what muſt be 
done, if oppreſſion and avarice ariſe to ſuch a height as 
to uſurp all the authority of fathers? Let us hear what 
Thomas Gage“ fays in regard to the conduct of the 
Spaniards in the Weſt Indies. 

According to the number of the ſons and Jaughter 
«& that are marriageable, the father's tribute is raiſed 
« and increaſed, until they provide huſbands and wives 
« for their ſons and daughters, who, as ſoon as they are 
& married, are charged with tribute; which that it may 
6 Dee, they will ſuffer none above fifteen years of 


1 age to live unmarried. Nay, the ſet time of mar- 


4e riage, appointed for the Indians, is at fourteen years 
« for men, and thirteen for the women, alledging that 
« they are ſooner ripe for the fruit of wedlock, and 
« ſooner ripe in knowledge and malice, and firength for 
« work and ſervice, than any other people. Nay, ſome- 
« times they force them to marry, who are ſcarce twelve 
ee and thirteen years of age, if they find them well 
& limbed and ſtrong in body, explaining a point of one 
6 of the canons, which alloweth fourteen and fifteen 
«, years, niſi malitia fuppleat ætatem. He ſaw a liſt of 
theſe taken. It was, ſays he, a moſt ſhameful affair. 
Thus, in an action which ought to be the moſt free, the 
Indians are the 1 80 *. 


= bf HA P. VIII. 


— 


The 17 ame ſubjea continued. | 4 1 4 


| 1* England, the law is frequently ab; by. the 

daughters marrying, according to their own fancy, 
without eonſulting their parents. This cuſtom is, T am 
apt to imagine, more tolerated there than any where 


der from a confifcratign 18 as the nn Haves not eſta- 


& S > - 


* A new Gurvey ol of the Weſt- indies by Thomas Cog, p. 566. | 
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fate to chuſe but that of marriage, =P this they cannot 
refuſe. In France, on the contrary young women have 
always the reſource of cehbacy, and therefore the law, 
which ordains that they ſhall wait for the conſent of 
their fathers, may be more agreeable. In this light the 


\ cuſtom of Italy and Spain muſt be leſs rational; convents 


are there eſtabliſhed, and yet they marry without the 


conſent of their — 


CHAP. IX. 


| of young women. , 


y9uNG women who are conducted by 1 


alone to liberty and pleaſure; who have a mind 
which dares not think, a heart which dares not feel, 
eyes which dare not ſee, ears which dare not hear; who 
appear only to ſhow themſelves filly, condemned without 


intermiſſion to trifles and precepts z have ſufficient in- 


ducements to lead them on to marriage; it 1s $ the young 


men that want to be — 


CHAP. x. 


What it is that determines to marriage. 


WW HEREVER a place is found in which tee 


perſons can live commodiouſly, there they enter 


into marriage. Nature has a ſufficient propenſity to it, 


when unreſtrained by the difficulty of ſubſiſtence. 
A riſing people increaſe and multiply extremely. 
This is, becauſe with them it wauld be a great incon- 


veniency to live in celibacy, and none to have many 


children. The contrary of which is the cuſe when a 


nation is formed. 


— 3 nin e * 


CHAP. XI. 


Of the ſeverity of government. ] 
Mx who have abſolutely nothing, ſuch as beggars, * 
have many children. This proceeds from their | 
being in the caſe of a riſing people; it coſts the father 5 
nothing to give his art to his offspring, who even in their 9 
infancy are the inſtruments of this art. Theſe people | 
multiply in a rich or ſuperſtitious country, becauſe they te 
do not ſupport the burthen of ſociety, but are them- 4 
ſelves the burthen. But men who are poor, only be- 5 
cauſe they live under a ſevere government; who regard * 
their fields leſs as the ſource of their ſubſiſtence, than as ir 
a cauſe of vexation; theſe men, I fay, have few chil. fi 


dren; they have not even ſubſiſtence for themſelves; how 
then can they think of dividing it? they are unable to 
take care of themſelves when they are fick; how then 
can they attend to the wants of creatures whoſe infancy 
is a continual fickneſs? 

It is pretended by ſome who are apt to talk of things 
which they have never examined, that the greater the 

verty of the ſubjects, the more numerous are their 
families; that the more they are loaded with taxes, the 


. 
more induſtriouſly they endeavour to put themſelves in a > 
ſtation in which they will be able to pay them; two ſo- v 
phiſms which have always deſtroyed, and will for ever be e 
the deſtruction of monarchies. | t] 
The ſeverity of government may be bes to fuch a an b 
extreme, as to make the natural fentiments deſtructive i 

ol the natural ſentiments themſelves. Would the women 
of America have refuſed to bear 3 had i mow 
maſters — leſs eruel? Ss | EIS 


+ A new Surve of the wel. ade '3 Thomas Gage, " 
third edition. N F axe, 7 97: 
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c H A r. XL. 
of the number of wats eo! females i in di 2 countrier. | 


| HAVE already obſerved *, that there are born in 
Europe rather more boys than girls. It has been 
remarked, that in Japan + there are born rather more 

girls than boys: all things compared, there muſt be more 
fruitful women in Japan than in Europe”, and conſe- 


| e it muſt be more populous. 


We are informed t, that at Bantam there are ten girls 
to one boy. A diſproportion like this muſt cauſe the 
number of families there to be to the number of thoſe of 
other climates, as one to five and a half, which is a pro- 


_ digious difference. Their families may be much larger 


indeed, but there muſt be few men in circumftances on 
ficient to provide 251 ſo 1 55 a | family. W's 
| c H A P. XIII. „ 

Of ſea-port towns. ASS nee 


N ſea · port towns, where men expoſe themſelves to 
a thouſand dangers, and go abroad to live or die 
in diſtant climates, there are fewer men than women: 


and yet we ſee more children there than in other 


places. This proceeds from the greater eaſe with 
which they procure the means of ſubſiſtence. Perhapi 
even the oily parts of fiſh are more proper to furniſh 
that matter which contributes to generation. This may 
be one of the cauſes of the infinite number of. people 


in Japan“ and China + where they live almoſt n. 


* Book xvi. chap. 4. 8 4 EY 
+ See Kempfer, who gives a computation of 2 8 Meme. 
I Collection of voyages that contributed to the eſtabliſhment 
of the Faſt · india company, vol. 1. p. 147. 
3 Japan i is compoſed of a number of iſles, where there are many 
banks, and the ſea is there extremely full of fiſh. 


+ China onde in rivers. 
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on | fiſh. If this be the caſe, certain monaſtie rules 
which oblige the monks to live on fiſh, mult be contrary 
to the ſpirit of the "GETnY himſelf. 


CHAP. XIV. 


o the prodution of the earth which require a greater or or a 
| leſs number of men. 


JASTU RE. lands are but little peopled, beeauſe Fe 
- find employment only for a few. Corn lands em- 
ploy a great many men, and vineyards infinitely more. 

It has been a frequent complaint in England *, that 
the increaſe of paſture-land diminiſhed the. inhabitants; 
and it has been obſerved in France, that the prodigious 
number of vineyards is one of the great cauſes, of the 
multitude of people. 

Thoſe countries, where coal-pits furniſh a proper tak. 
flance for fewel, have this advantage over others, that 
not having the ſame occaſion for foreſts, the lands may 
be cultivated. 

In countries oroduftive of rice, they are at great pains 
in watering the land; a great number of men muſt there- 
fore be employed. Befides, there is leſs land required to 
furniſh ſubſiſtence for a family, than in thoſe which pro- 
duce other kinds of grain. In fine, the land, which is 
elſewhere employed in raiſing cattle, ſerves immediately 
for the ſubſiſtence of man; and the labour, which in other 
places 1s performed by cattle, 1s there performed by men; 


| fo that the culture of the ſoil becomes to man an im- 


menſe manufacture. 


. 


+ See Du Halde, tome xxii. P- 139. 142. 


The greateſt number of the proprietors of land, (ſays Biſhop 
= RK finding more profit in ſelling their wool than their corn, 


incloſed their 1 the commons, ready to periſh with hunger, 


roſe up in arms; they inſiſted on a diviſion of the lands: the young 


king even wrote on this ſubje&, and proclamations were made 


againſt thoſe who incloſed their _ Abridg. f the 2 of 
the Reformation. 
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C'H AP. xv. 
: of the number of inhabitants with relation to the arts; 


WHEN there is an agrarian law, and the lands are 
cqually divided, the country may be extremely 
well peopled, though there are but few arts, becauſe 
every citizen receives from the cultivation of his land, 
whatever is neceſſary for his ſubſiſtence, and all the citi- 
zens together conſume all the fruits of the earth. e 
it was in ſome republics. 

In our preſent ſituation, in which lands are 0 — 
uy diſtributed, they produce much more than thoſe. 
who cultivate them can conſume; if the arts therefore 
ſhould be neglected, and nothing minded but agriculture, 
the country could not be peopled. Thoſe who cultivate, 
having corn to ſpare, nothing would engage them to 
work the following year; the fruits of the earth would 
not be conſumed by the indolent, for theſe would have 


nothing with which they could purchaſe them. It is 
| neceſſary then that the arts ſhould be eſtabliſhed, in or- 


der that the produce of the land may be conſumed. by. 
the labourer and the artificer. In a word, it is now 
proper that many ſhould cultivate, much more than is 
neceſſary for their own uſe. For this purpoſe, they. muſt 
have a deſire of enjoying ſuperfluities; and theſe they 


can receive only from the artificer. 


"Thoſe machines, which are deſigned to abridge art, 
are not always uſeful. If a piece of workmanſhip is of a 
moderate price, ſuch as is equally agreeable to the maker 
and the buyer, thoſe machines which render the manu- 
facture more ſimple, or, in other words, diminiſh the 
number of workmen, would be pernicious; and, if wa 
ter-mills were not every Where eflabliſhed, 1 ſhould not 
bave believed them ſo uſeful as is pretended, becauſe 
they haye deprived an infinite multitude of their employ» 
ment, a vaſt number of perſons of the uſe of water, ang. 
the greateſt part of the land 912 its fertility. 
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CHAP, xv. 


The concern of the legiſlator in the propagation 2 the 
| Species. EL 


EGUL ATIONS on the number of citizens de- 
pend greatly on circumſtances. There are countries 
If which nature does all; the legiſlator then can do no- 
thing. What need is there of inducing men by laws to 
propagation, when a fruitful climate yields a ſufficient 
number of inhabitants? Sometimes the climate is more 
favourable than the ſoil; the people multiply, and are 
deſtroyed by famine; this is the caſe of China. Hence 
a father ſells his daughters, and expoſes his children. In 
Tonquin * the ſame cauſes produce the ſame effect; fo 
we need not, like the Arabian travellers mentioned by 
Renaudot, ſearch for the origin of this in their ſenti. 
ments-F on the metempſychoſis. | 
For the ſame reaſon, the religion of the iſle of For- 
moſa || does not ſuffer the women to bring their children 
into the world, till they are thirty-five years of age: the 
prieſteſs before this age, by bruiſing the bets procures 
abortion. | 


CHA P. XVIL 
Of Greece, and the number of its e 


HAT effect, which in certain countries of the 
Eaſt ſprings from phy ſical cauſes, was produced in 
Seen by the nature of the government. The Greeks 
were a great nation, compoſed of cities, each of which 
* Dampier's voyages, vol: ii. p. 4b. 
_ + Ibid. p. 167. 
dul See the collection of voyages that contributed to the eſta- 


. of the Eaſt · India company, vol. i. part i. page ** 
& 1 
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had a diſtinQ, government and ſeparate laws. They had 
no more the pine conqꝗueſt ve ambition, than thoſe 
of Swiſſerland, 1201 and, and rmany, have at this 
day, In every republic the legiflator had in view the 
happineſs of the citizens at home, and their power as 
broad, leſt it ſhould prove inferior * to that of le neigh, 
bouring cities. Thus, with the enjoyment of a ſmall 
territory and great happineſa, it was eaſy ſor the nu 

of the eitiaens to increaſe to ſuch a degree as to becg 
burthenſome. This obliged them inceſſantly to Kade aut 
colonies,” and, as the Swiſs do now, to let their men out 
to war. Nothing was neglected that could under. the 
too great multiplication of -children.. --  - 

They had amongſt them republics, whoſe cant wen 
was very remarkable. The nations they had ſubdued 
were obliged to provide ſubſiſtence for the citizens. The 
Lacedzmonians were: fed by the Helotes, the Cxetans 


| by the Periecians, and the Theſſalians by the Præneſte. 
They were obliged to have only a certain number. of 


freemen, that their ſlayes might be able to furniſh. them 
with ſubſiſtence. It is a received maxim in our days, 
that it is neceſſary to limit the number of regular troops: 
now. the Lacedzmonians were an army, maintained by 
the peaſants; it was proper therefore that this army 
ſhould be limited; without this the freemen, who had 
the advantages of ſociety, would increaſe beyand Due 
ber, and the labouters.be overloaded. . 

The politics of the Greeks were particularly employ- 
ed in re ulating the number of citizens. Plato in his 
republic fixes them at five thonſand and forty, and he 
would have them ſtop or encourage propagation, as was 


moſt convenient, by honours, ſhame, and the advice of 
the old men; he would even + regulate the number of 


marriages in ſuch a manner, that the pn might be 
recruited without being overcharged. 


If the laws of a country, ſays Ariſtotle t, forbid the 
expoſing of e che Humber of Hoke boner _ | 


* 


In valour, diſcipline, 2nd military exetciſes, 
+ Republic, lib. vw. I Polit. lb. vii. cap. 16. 
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ought to be limited, If they have more than the number 


preſcribed by law, he adviſes t to make the women mil. 


carry before the fœtus be formed. 


The ſame author mentions the infamous means made 


* 


uſe of by the Cretans, to prevent their having too great a 
number of children; a precedent too indecent to repeat. 


There are places, ſays Ariftotle again, where the 
laws give baſtards the privilege of being citizens; but, as 
' con as they have a ſufficient number of people, this pri- 
vilege ceaſes. The ſavages of Canada burn their pri. 
they receive them into their nation. 
Sir William Petty in his calculations ſuppoſes, that a 
man in England is worth what he would El for at Al- 
giers T. This can be true only with reſpect to England. 
There are countries where a man is worth nothing; there 


are others where he is worth leſs than nothing. 


555 CHAP. XVIII. 
2 - Of the fate aud runcber of people before the Romans. 


JFALY, Sicily, Aſia Minor, Gaul, and Germany, 
= were nearly in the ſame ſtate as Greece, full of ſmall 
nations that abounded with inhabitants ; they bad ne 


” 
* 


need of laws to increaſe their number. 
+ bid. 3 Polit. lib. iii. cap. 3. 
P 


LY * 
9296 rt 
* 1 


ſoners, but when they have empty cottages to give them, 


tl 


CHAP. XIX. 


Of the depopulation of the . 
Ar. theſe little renabitcs were Felle e ap io ry 


large one, and the univerſe inſenſibly became depo- 
ulated; in order to be convinced of this, we need © 
conſider the ſtate of Italy and Oreece before and aſter 
the victories of the Romans. 
« You will aſk me,” ſays Livy *, 40 FE. the Volſci 
« could find ſoldiers to ſupport the war, after having 
« been ſo often defeated? there muſt have been formerly 
it an infinite number of people in thoſe countries, which 
« at preſent would be little better than a deſert, Were, it 
te not ſor a few ſoldiers and Roman ſlaves.” _. 
« The oracles have ceaſed,” lays Plutarch, « "becauſe | 
&« the places where they ſpoke are deſtroyed. At pre- 
« ſent we can ſcarcely find in Greece three thouſand men 


it fit to bear arms.“ 


„ ſhall not deſcribe, ” ſays Strabo +, « Epirus and- 
* the adjacent places, becauſe theſe countries are entirely 
« deſerted. This depopulation, which began long ago, 
« ſlill continues; ſo that the Roman ſoldiers encamp m 
« the houſes they have abandoned.” We find. the ca 
of this in Polybius, who ſays, that Paulus Emilius 


after his victory, deſtroyed threeſcore and ten cities or 


Epirus, and carried oy an hundred and fifty . 


flaves. 


CHAP. XX. ed 


That the Romans were under @ were ſay of making . to - 
encourage the propagation of the e f | 


"THE Romans, by deſtroying others, were themſelves 
deſtroyed; inceſſantly in action, in the heat of bat - 

tle, and in the moſt violent attempts, they wore out like 

a * kept conſtantly i in uſe. | | | 


„Lib. vi. 4 Lib. vii. page 496. 
£5 K 1 Ty 
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I ſhall not here ſpeak of the attention with which they 


applied themſelves to procure * citizens in the room of 


thoſe they loſt, of the aſſociations they entered into, the 
privileges they. beſtowed, and of that immenſe nurſery 
of citizens their ſlaves. I ſhall mention what they did 
ts, recruit the number, not of their citizens, but of their 
men; and, as they were the people in the world who 
| knew Veſt bow to adapt their laws to their projects, an 

examination of what they did in this pet cannot be a 
matter of indiffcrence. | 


CHAP. XXI. 


05 the low: of te Romans thy to the propagation if 
| the ſpecies, | 


HE ancient laws of” Rome endeavoured greatly to | 
incite the citizens to marriage, The ſenate and 


the people made frequent regulations on this ſubject, as 
- Auguſtus ſays in his ſpeech related by Dio 1. 
Dionyſius Halicarnafſus | cannot believe that, her! 


the death of thiee hundred and five of the Fabii, exter- 
minated by the Veientes, there remained no more of this 
family but one fingle” child; becauſe the ancient law, 


which obliged every citizen to marry and to educate all 
his children, was ſtill in force |]. 


Independently of the laws, the cenſors had a elke: 
lar eye upon marriage, and according to the exigencies 
of the republic, engaged the people to it by * ſhame and 


” - 
«£4 + - 


* 


he corruption of manners, that began to take place, N 


contributed vaſtly to diſguſt the citizens againſt marriage, 
which was painful to Wale who had no o taſte for the 7 


»A modern author has treated of this in his conſiderations on 
the cauſes pf/ the rife and declenſion of the Roman grandeur. 


7 Lib. lvi. Lib. ii. in the year of Rome 277. 
* 
* See what was done in this reſpect in T. Livius, lib. Klv.; the 


Epitome of T. Livy, lib. lvi.; Aulus Gellius, lb. i. kgs N . 


rius Maximus, lib. ii. cap. 19%. 
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a yy .Avuv 


1 


x i, 


„ 


Chap. 21. THE SPIRIT OF LAWS. 1 it 


ſures of innocence. This is the purport of that ſpeech ® - 
which Metellus Numidicus, when he was the cenſor, 
made to the people: * If it was poſlible for us to do with- 
« out wives, we ſhould deliver ourſelves from this evil; 
« but as nature has ordained that we cannot live very, 
« happily with them, nor ſubſiſt without them, we ought 
« to have more regard to our own W than to 
« tranſient gratifications.“ 

The corruption of manners deſtroyed the cenſorſhip, | 
which was itſelf eſtabliſhed to deſtroy the corruption of 
manners; for, when this corruption became * the 


cenſor loſt his power F. 
Civil diſcords, triumvirates, and W weak - 


ened Rome more than any war ſhe had hitherto engaged 


in. They left but few citizens, and the greateſt part of 
them unmarried. To remedy this laſt evil, Cæſar and 
Auguſtus re- eſtabliſned the cenſorſhip, and would even 


be 3 cenſors themſelves. Cæſar gave || rewards to thoſe 


who had many children. All g women under forty-five 
years of age, who had neither huſband nor children, 
were forbid to wear jewels, or to ride in litters; an ex- 
cellent method thus to attack celibacy by the power of 
vanity, The laws of Auguſtus “ were more preſſing: 
he impoſed + new penalties on thoſe who were not mar- 
ried, and increaſed the rewards both of thoſe who were 
married, and of thoſe who had children. Tacitus calls 
theſe Julian laws 1; to all appearance they were founded 
on the ancient regulations made by the ſenate, the peo- 


ple, and the cenſors. 
The law of Auguſtus met with innumerable obſtacles, | 


and thirty-four years || after it had been _— the 


* It is in Aulus Gellius, lib. i. cap. 6. | 
+ See what I have ſaid in book v. chap. 19. 
See Dio, lib. xliii. and Xiphilinus in Auguſſ. 


Dio, lib. xliii. Suetonius, life of . cap. xx. Appin, lib. 
ii. of the civil war. „ 


$ Euſebius in his chronicle. BY Dio, lib. liv. 
f In the year of Rome 736. } Julias rogationet, Agnal. ib. i. 
= W Roms 79% Dio, „ hi. 
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Roman knights inſiſted on its being aboliſhed, He 
placed on one ſide thoſe who were married, and on the 
other thoſe who were not: theſe laſt appeared by far the 
greateſt number; upon which the citizens were aſtoniſh. 


ed and confounded. Auguſtus, with the gravity of the | 


ancient cenſors; addrefled them in this manner *. 

„„ While ſickneſs and war ſnatch away ſo many citi- 
t zens, what muſt become of the city if marriages are 
« rio longer contracted? The city does not conſiſt of 
«4 houſes, of porticos, of public places; men alone con- 
« ſtitute a city; You do not ſee men, like thoſe men: 
« tioned in fable, arifing out of the earth to take care 
6 of your affairs. Your celibacy is not owing to the 
« deſire of living alone; every one of you have both table 
* and bed companions. You only ſeek to enjoy your 
ct jrregulatities undiſturbed. Do you here cite the ex- 
4 ample of the veſtal virgins? If you preſerve not the 
« Jaws of chaſtity, you ought to be puniſhed like them, 


4% You are equally bad citizens, whether your example 


« has an influence on the reſt of the world, or whether 
«jt be diſregarded. My only view is the perpetuity of 
« the republic. I have increaſed the penalties of thoſe 
* who have difobeyed; and with reſpe to rewards, they 
« are ſuch as I do not know whether virtue has ever re. 
« ceived. greater. For leſs will a thouſand men expoſe 
e life itſelf; and yet will not theſe engage you to wo 3 
„ wife, and provide for children.” _ 

He made a law, which was called after his name Julia, 
and Papia Poppza from the names of the conſuls + fot 
part of that year. The greatneſs of the evil appeared 

in their being elected: Dio þ tells us, that they were 
not married, and that they had no children. 

This law of Auguſtus was properly a cod of b 
and a ſyſtematic body of all the regulations that could 
be made on this ſubject. The Julian |} laws were 


® hate abridged this ſpeech, which ; is of a tedious length; it 
is to be found in Dio, lib. Ivi. 


+ M. Papius Mutfus, and ee Sabinus. Dis teh. li. 
23.1008. 5 


The fourteenth title of the fragments of Vipian diſlinguiſhe 
very r between the 8 and the m__ law. 


% T . HS ' 


. 
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incorporated into it, and received a greater ſtrength. It 


was ſo extenſive in its uſe, and had an influence on ſo 


many things, that it formed the fineſt pane of the civil law 


of the Romans. 

We find * parts of it diſperſed i in the ee — 
ments of Ulpian, in the laws of the Digeſt, collected hw 
authors who wrote on the Papian laws, in the hiſtorians 


and others who have cited them, in the Theodoſian 


code which aboliſned them, and in the works of the 
fathers who have cenſured them, without doubt from a 
laudable zeal for the things of the other life, but with 
very little knowledge of the affairs of this. ; 

Theſe laws had many heads , of which we know thirty- 


five. But to return to my ſubje& as ſpeedily as poſſible, 


1 ſhall begin with that head, which Aulus Gellius 1 in- 
forms us was the ſeventh, and which relates to the ho- 


nours and rewards granted by that law. The Romans, 
who for the moſt part ſprung from the cities of the La- 


tins, . which were Lacedzmonian. || colonies, and who 
had received a part of their laws even from thoſe cities *, 
had, like the Lacedzmonians, ſuch veneration for old 
age, as to give it all honour and precedency. When the 
republic wanted citizens, they granted to marriage, and 


to a number of children, the privileges which had been 


given to age f. They granted ſome to marriage alone, 
N. of the children which might ſpring from 
: This was called the right of huſbands. They gave 


| 3 to thoſe who had any children, and larger ſtill to 


thoſe who had three children. Theſe three things muſt 
not be confounded. Theſe laſt had thoſe privileges which 
married men conſtantij MT hr as for example, a 


+ 


8 ſames Godfrey has made x colleQioin of” hel}. STE 
7 The thirty-fifth is eited in the nine keenth law f. de Titu * 


Harum. 
+ Lib. ii. ; Cap. 1 5. g 1 Dionyſ. Halicarnaſſus, Hl 
»The Jevncies of Rome, who were ſent to ſearch into the laws 


4 Greece, went to Athens and to the cities of W 


f Aulus ere lid, ! ii. cp. 5. | 
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particular place in the theatre * ; they had thoſe which 
could only be enjoyed by men who had children, and 
which none could deprive them of but thoſe who had a 
greater number. 


Theſe privileges were very 3 The married 
men who had the moſt children were always preferred +, 


whether in the purſuit, or in the exerciſe of honours, 


The conſul who had the moſt numerous offspring was 
the þ firſt who received the faſces; he had his choice of 
the || provinces : the ſenator who had moſt children had 
his name wrote firſt in the catalogue of ſenators, and was 
the firſt in giving his opinion F in the ſenate. They might 
even ſtand ſooner than ordinary for an office, becauſe 
every child gave a diſpenſation of a year “*. If an in- 
habitant of Rome had three children, he was exempted 


from all troubleſome offices The free-born women 


who had-three children, and the freed-women who had 
four, paſſed out of that perpetual tutelage, in which 

they had been held [| by the ancient laws of Rome. 
As they had rewards, ſo they had alſo penalties *. 
Thoſe who were not married could receive no advantage 
from the will of any perſon that was not a near relation +, 
and thoſe who being married had no children, could re- 

ceive only half f. The Romans, ſays Plutarch My wy 


to be i me and not to have . 


V Suet. in Auguſto, cap. uliv. 
1 Tacitus, lib. ii. * Ut numerous liberorum i in 3 præ· | 
. quod lex jubebat.” - 7 
I Aulus Gellius, lib. ii. cap. 15. | Tacit. annal. lib. rr. 
s dee law vi. $ 5. de, decurion. ® See law ii. ff. de mivor. 
1 Law i. and ii. ff. de vacatione et excuſat · munerum. 
} Fragm. of Ulpian, tit: 29. $3. | || Plutarch, life of Numa. 


Ses the fragments of Ulpian, tit. 14, IS, 16, x7, and 18. which 
compoſe one of the fineſt pieces of the ancient civil law of the Ro- 


mans. . 


+ Sozom. lib. i. cap · 9. they could receive from their relations, 
Fragm. of Ulpian, tit. 16. 1. - 

+ Sozom. lib. i. cap. 9. et leg. unic. coll Theod, 4. infirm. Joh 
celib. et orbit. 

1 A Works, of the love of fathers towards their children 
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The advantages which a man and his wiſe might re- 

ceive from each other“ by will were limited by law. If 
they had children of each "other, they might receive the 
whole; if not, they could receive only a teuth part of the 
ſucceſſion on the account of marriage, and, if they had 
children'by a forme warring" as Wy tenths as Fay” 
had children. 

If a huſband ee himſelf . be his wiſe on any 


other cauſe than the affairs of the ene he ae not 


inherit from her. 5 

The law gave to a ſutviving huſband or wie te 
years 7 to marry again, and a year and a half in eaſe of 
a divorce.” The fathers who would not ſuffer their chil- 
dren to marry, or refuſed to give their davghiety' wh ks 
tion, were obliged to do it by the magiſtrates 

They were not allowed to betrothe when the marriage 
was to be deferred for more than two years+; and, as 
they could not marry a girl till ſhe was twelve years old, 
they could not be betrothed to her till ſhe was ten. 
The laws would not ſuffer them to trifle to ꝓ no purpoſe, 
and under a pretence of being betrothed to enjoy e 
priveleges of married men. | 

It was contrary to law for a man of katy to {| marry 


a woman of race hed As 1 98 _—_ I mr e ol 


6411} S442 - 


9 See a more 3 account t of this in the baz. of vl 
pian, tit, 35. et 16. ; | 


| Fragm. of Ulpian, tit, 16. 8 3 


+ Fragm of Ulpian, tit. 14. It ſeems the firſt Julian laws . 
lowed three years: Speech of Auguſtus in Dio, lib. lui. Suetonius, N 
life of Auguſtus, cap. 34. Other Julian laws granted but one 
year: The Papian law gave two. Fragm. of Ulpian, tit, xiv, 
Theſe laws were not agreeable to the people; Auguſtus therefore 
ſoftened or ſtrengthened them, as 1 wete more or leſs diſpoſed 


= * 
# - 


to comply with them. e 
* This was the 35th. Hemul of the Papian law. Ze: . 1. de 
rilu nuptiarum. 44. * 4 e 


See Dio, lib. liv. anno "ROY Suetonius in. Odavio, cap. 34. 
F Dio, lib. liv. and in the ſame Dio, the ſpeech of ee | 
; | | 232 | ! i 4 i} I WES k 


lib. Ivi. 


Fragt. of Ulpian, tit. 16. and the 27th law; cod. de mH. 
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to married men, the law would not ſuffer them to enter 
into uſeleſs marriages. For the ſame reaſon, the Calvi. 
fan ſenatuſconſultum declared the marriage of a woman of 
above fifty, with a man leſs than ſixty, to be“ unequal; 
fo that a woman of fifty years of age could not marry 
without incurring the penalties of theſe laws. Tiberius 
added + to the rigour of the Papian law, and prohibited 
men of ſixty from marrying women under fifty; ſo that 
2 man of ſixty could not marry in any caſe whatſoever, 
without incurring the penalty. But Claudius abro. 
gated ꝗ this Jaw made under Tiberius. 

All theſe regulations were more le ble to the 
climate of Italy, than to that of the North, where a man 
of ſixty years of age has ſtill a conſiderable degree of 
ſtrength, and where women of fifty are not always paſt 
child bearing. 

That they might not be unneceſſarily limited in the 
choice they were to make, Auguſtus permitted all the 
free - born citizens who were not ſenators || to marry 
freed-women . The Papian + law forbade the ſenators 
marrying freed-women, or thoſe who had been brought 
up to the ſtage; and, from the time of || Ulpian, free- 
born perſons were forbid to marry women who had led 
a diſorderly life, who had played in the theatre, or who 
had been condemned by a public ſentence. This muſt 
have been eftabliſhed by a decree of the ſenate. During 
the time of the republic they had never made laws like 
theſe, becauſe the cenſors corrected this kind of diſorders 
as ſoon as they aroſe, or elſe prevented their riſing. 


*: Fragm, of Ulpian, tit, 16. $ 3- 
Ti See Suect. in Claudio, cap. 23- | 
t See Suetonious, life of Claudius, cap. 23. and the bers. 0 
Ulpian, tit. 16. 5 3. 
Dio, I. 54. fragm. of Ulpias. tit. 13. 
* Auguſtus's ſpeech in Dio, lib. lei. 
ED Fragm. of Ulpian, cap. 13. and * law * de ritu ern 


7 - 


1 Fragm. of Ulpian, tit. 13. et 16. 


* . ry F « co. cc —< 
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Conſtantine made a law, in which he comprehended 
in the prohibition of the Papian law, not only the ſenas 
tors, but even thoſe who had a conſiderable rank in the 
fate, without mentioning perſons in an inferior ſtation: 
This conſtitute l the law of thoſe times. Theſe mar- 
riages were therefore no longer forbidden, but to the 
free · born comprehended in the law of Conſtantine. Juſ- 
tinian + however abrogated the law of Conſtantine, and. 
permitted all ſorts of perſons to contract theſe marriages. 
and by this means we have acquired ſo fatal a liberty. +, 

It is evident, that the penalties inflicted on thoſe who 
married contrary to the prohibition of the law, were the, 
ſame as thoſe inflicted on perſons who did not marry. 
Theſe marriages did not give them any civil advantage ;: 
and the dowry ll was confiſcated * after the death of the. 
wile. <-> 

Auguſtus kaving adjudged the ſucceſſion and legacies. 
of thoſe whom theſe laws had declared incapable to the 
public treaſury t, they had the appearance rather of 


| fiſcal, than of political and civil laws. The diſguſt they. 


had already conceived at a burthen which appeared too 
heavy, was increaſed by their ſeeing themſelves a conti- 
nual prey to the avidity of the treaſury. On this ac- 
count, it became neceſſary, under Tiberius, that ꝙ theſe. 
laws ſhould be ſoftened, that Nero ſhould 5 the re- 
wards given out of the treaſury to the | informers, that 
Tian ibs Ih; a top to their 8 that 


dee Jaw I. in cod. de natur. lib. | Novel. 177. 5 
$ Law 37. ff. de operib. 3 s 7 men on 
16. 5 2, | 

1 Fragm. of Ulpian, tit. 16. $ 2. .* See d. xx vi. 8 13. 


I Except in certain ' caſes. See the FOR of Ulpian, tit. 18. 
and the only law in cod. de caduc. tollend. 


$ « Relatum de moderanda Papia Toppæa“ 27 act. onal tid 


m. pag, 127. 


He reduced them to the fourth part. Suctenius in Mines 
cap. 10. 5 5 


1 See 325 „ panegyric. 
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Severus * ſhould alſo moderate theſe laws, and that the 
civilians ſhould conſider them as odious, and 1 in all their 
deciſions deviate from the literal rigour. 

: Beſides, the Emperors enervated + theſe Jaws; by the 
privileges they gave of the rights of huſbands, of children, 
and of three children. They did more than this, they 
gave || particular perſons a diſpenſation from the penalties 
of theſe laws. 
utility, ſeemed incapable of admitting an alleviation. 


It was highly reaſonable, that they ſhould grant 


the rights of children to the Veſtals j, whom religion 
_ retained in a neceſſary virginity: They gave in the ſame 
manner the privilege of F married men to ſoldiers, be. 
cauſe they could not marry. It was cuſtomary to ex. 
empt the Emperors from the conſtraint of certain civil 
laws. Thus Auguſtus was freed from the conſtraint of 
the law which limited the power of | enfranchifing, and 
of that which ſet bounds to the right of || bequeathing 
by teſtament. Theſe were only particular cafes: But at 
laſt diſpenſations were given without diſcretion, and the 
rule itſelf. became no more than an exception. 
The ſects of 'philoſophers had already introduced in 
the empire a diſpoſition that eſtranged them from buſi- 
| . 75 ——— which oe not r en by the 


* Severus extended even to twenty fi ſive years for the les, and 
td twenty for the females, the time fixed by the Papian law. as we 
ſee by comparing the fragment of Ulpian, tit. 16. with what 1 
tullian ſays, apol. cap. 4. : 

+ P. Scipio, the cenſor, complains, in his favnch to the people, 
of the abuſes which were already introduced, that they received 
the ſame privileges for adopted as for ⸗natural children, Aulus 
Gellius, lib. v. cap. 19. | 


See the 3 iſt law de ritu nuptiarum. I, 


8 Avguſfius; in the Papian law, gave them the privilege of 
mothers. See Dio, lib. lvi. 
privilege of women who had three children, that is, of CDs no 
guardian. Plutarch's life of Numa. 


IF This was granted them by Claudius, Dio, lib, Is, C | 
TS Leg. apud. cum ff. de manumiſliogid. . r. N 
1 Dio, lib. Iv, | s 5 8 


' 


But regulations eſtabliſhed for the public 


Numa had given them the ancient 
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| time of the ® republic, when every body was employed 


in the arts of war and peace. From hence aroſe an idea 


ol perfection, as connected with a life of ſpeculation ; 


from hence an eftrangement from the cares and emba- 
raſſments of a family. The Chriſtian religion coming 
after this philoſophy, fixed, if I may make uſe of the ex- 
preſſion, the ideas which that had only prepared. 2 
Chriſtianity ſtamped its character on juriſprudence; for 
empire has always a connection with the prieſthood. This 
is viſible from the Theodoſian code, which is only a col- 


lection of the decrees of the Chriſtian emperors. 


A panegyriſt of Conſtantine ſays to that 838 
« Your laws were made only to correct vice, and to re- 
s gulate manners; you have ſtripped the ancient laws off 
« that artifice, which ſeemed to have no other aim than | 
« to lay ſnares for ſimplicity.” | 
It is certain, that the alterations made by Conſlantine 
took their riſe, either from ſentiments relating to the 


| eftabliſhment of Chriſtianity, or ſrom ideas conceived of 


its perfection. From the firſt, proceeded thoſe laws which 
ve ſach authority to biſhops, and which have been the 
Godation of the ecclefiaftical juriſdigion: From hence 


thoſe laws which weakened paternal authority , by de- 


priving the father of his property in the poſſeſſions of his 
children. To extend a new religion, they were obliged to 
take away the dependence of children, who were e 
leaſt attached to what is already eſtabliſhed. 

The laws made with a view to Chriſtian perfection, 
were more particularly thoſe by which the {| penalties 
of the Papian laws were , aboliſhed ; thoſe who were not 
married were equally exempted from them with thole 
who, RS married, had no > children. 8 


; 4 Fe in cines he. ks ſeciments on tis prix of ſeal 
tion. 
7 Nazarius in wards Conſtantini, anno 32I- | 
J See law x, 2, 3. in the Theodoſian code, de bonis maternis | 
maternique generis, etc. and the * ans in the ſame code de bonis 
rue filiis famil. acguiruntur. | 


l Jas. unic, cod / Theod. de infirm Neu. lib. et * 
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| «Theſe laws were eſtabliſhed, (ſays an cecleſialtic 
4c hiſtorian), as if the multiplicatioa of the human ſpe. 
bc cies was an effect of our care; inſtead of being ſenſible 
that the number is increaſed or Ad. according to 
« the, order of providence.” ? 

Principles of religion have had an extraordinary ini 
ence on the propagation, of the human ſpecies. _ Some. 
times they have promoted it, as amongſt the Jews, the 
Mahometans, the Gauls, and the Chineſe; at others, they 


have put a damp to it, as was the caſe of the Romans 


vpn their converfion to Chriſtianity. . 

They every where inceſſantly preached up continen. 
ey; a virtue the more perfect, becauſe in its own nature 
it can be practiſed but by very few. _ 
Conſtantine had not taken away the deeimal own 
which granted a greater extent to the donations between 
man and wife, in proportion to the number of their chil. 
dren; Theodoſius the younger || abrogated even hel 
laws. 


bad been prohibited by the Papian laws. Theſe laws 
required people to marry again: Juſtinian granted 4 
priuleges to thoſe who did not marry again. 

By the ancient laws, the natural right which every 
one had to marry, and beget children, could not be 
taken away. Thus when they received a legacy on 
condition of not marrying, or when a patron made his * 
freed- man ſwear, that he would neither marry nor be. 
get childreo, the Papian law annulled both the F con- 
dition and the oath. The clauſes on continuing in 
.widowhood, ' eftabliſhed amongſt us, contradict the 
ancient law, and deſcend from the conſtitutions of che 
Emperors, founded o on ideas of Perfection. IN 


WS. > Fozomenys, p. 27. 
BS: 5 Leg. 2. et. 3. cod. Theod. de jr liber. 
1 . Leg- Sancimus, cod de nuptiis. | 
DL | Novell. I 27. cap. 3. Novell. 118. cap. 3. TOTP 
I Leg. 45. ff. de condit. et demonſt. | 

1® Leg. 5. $ 4. de jure patronatus. | ed 4: 

7 Paul in his ſentences, lib, i 1. ci. 4. 51. 
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| Juſtinian declared all thoſe marriages +. valid which 
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There is 80 law that contains an expreſs abrogation 
of the privileges and honours which the Romans had 
granted to marriages, and to a number of children.” But 
where celibacy had the pre:emintnce, marriage could 
not be held in honour; and fince they could oblige the 
officers of the public revenue to renounce ſo many ad- 
rantages by the abolition of the penalties, it is eaſy to 
perceive that with yet greater eaſe they might put a lep 
to the rewards. 

The ſame rittal reafoif which tab permirted cell. 
bacy, ſoon impoſed it even as neceſſary. God forbid 
that IL ſhould here ſpeak againſt celibacy as adopted by 
religion: But who can be filent when this is built on 
libertiniſm; when the two ſexes corrupting each other, 
even by the natural ſenſations themſelves, fly from an 
union which ought to make them better, to bre 1 in x Ui 
which always renders them worſe? 


It is a rule drawn from nature, that the more” the + 


telnher of marriages is diminiſhed, the more corrupt. 


are thoſe who have entered into chat ſtate: The N terre. 5 


married men, the leſs fidelity is there in matriage; 46 
when' there are more thieves, there are more thefts, RO 


4 


| nh HA P. XII | 
Oo the expoſing of children. . 


Tux Rowen policy was very good in reſpedt tothe 
expoſing of children. Romulus, ſays Dionyſius 
Halicaroafſus *, laid the citizens under an obligation to 
educate all tier male children, and the eldeſt of their 
daughters, If the infants were deformed and monſtrous, 
he permitted the expoſing them, after having ſhewn them 
to five of their neareſt neighbours. _ 1 
Romulus did not ſuffer f them to kill any infant under 
three years old: By this means he reconciled! the law 
which gave to farhers the right over their children of 
life and death, with that N Prohipited their being 
expoſed. 


* Antiquities of Rome, bb. is. 91 : + . | 
1 2 | 
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We find alſo in Diony ſius Halicarnaſſus * , that the 
| hw which obliged the citizens to marry, and to educate 
all their children, was in force in the two hundred and 
ſe venty · ſeyenth year of Rome: We ſee that cuſtom had 
reſtrained the Jaw of Romulus, which permitted them to 
RE their younger daughters. 


e have no knowledge of what the law of the twelve 


tables (made in the year of Rome three hundred and 
one) appointed with reſpe& to the expoſing of children, 
except from a paſſage of Cicero , who ſpeaking of the 
office of tribune of the people, ſays, that ſoon after its 
birth, like the monſtrous infant of the law of the twelve 
tables, i it was ſtiffed. The infant that was not monſtrous 
was therefore preſerved, and the law of the twelve tables 
made no alteration in the preceding inſtitutions. 
The Germans, (ſays Tacitus f), never expoſe their 
« children; amongſt them the beſt manners have more 
« force, than in other places the beſt laws.” The 
Romans had therefore laws againſt this cuſtom, and yet 
they did not follow them, We find not any Roman 
le i that permitted the expoſing of children: This 
was, Without doubt, an abuſe introduced towards the 
decline of the republic, when luxury robbed them of 
their ſreedom, when wealth divided was called poverty, 
when the father believed that all was loft which was 
given to his family, and when this family was diſtin&t 
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TEE. regulations made by the Romans to increaſe 

the number of their eitizens, had their effect, while 
the, republic, in the full vigour of its conſtitution, had 
nothiog: to repair but the loſſes they ſuſtained by their 
CQUTAgEs by their perepndtys * firmpels, their "rw 


"1b. is. | 1 Lib. ill de gib. | 4 De Morib. Germas, 


{ There is not any title on this fubje& in the Digeſt; the title of 
the eode ſays nothing of it, no more * the ER, 
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of glory, and of virtue. | But ſoon the wiſeſt laws could 
not re-eſtabliſh! what a dying republic, what a, general 
anarchy, what a military government, what a rigid em- 
pire, what a. proud deſpotic power, what a feeble mo: 
narchy, what a ſtupid, weak, and ſuperſtitious. court 
had ſucceſſively pulled dowa. It might indeed be ſaid, 


that they conquered the world only to weaken it, and 


to deliver it up defenceleſs to barbarians. The Gothic 
nations, the Getes, the Saracens, and Tartars, by turns 
haraſſed them: Soon the barbarians had none to deſtroy 
but barbarians. Thus, in fabulous times, after the inun- 
dations and the deluge, there aroſe out ol the earth armed 
men, =__ extpredinated one another. 44027 1 | 


CHAP. XXIV. 


Th change which happencd i in E urope, with WE: to the 


number of the eee t 31:25726 


IN the ſtate aw was in, one ' would, not 7 it 8 

poſſible for it to be retrieved ; eſpecially when under 
Charlemagne 3 it formed only one vaſt empire. Bat, by 
the nature of government at that time, it became divided 
into an infinite number of petty ſovereignties; and as the 
lord or ſovereign who reſided in his village, or city, was 
neither great, rich, powerful, nor even ſafe, but by the 
number of his ſubjects; every one employed himſelf. with 
a ſingular attention to make his little country flouriſh. _ 
This ſucceeded in fuch a manner, that notwithſtanding 
the N of government, the want of that Know- 


| ledge which has ſince been acquired in commerce, and 


the numerous wars and diſorders inceffantly ariſing, moſt 
countries of Europe were better peopled in thok: 1 


than they are even at preſent. 


I have not time to treat fully of this ſubject. But 1 
mall cite the prodigious armies engaged i in the cruſades, 
compoſed of men of all countries. Pulfendorf ſays I, 
that in the reign of Charles, IX. there were in France 
twenty millions of men. | 


1 introduction to the hiſtory of Europe, eap. v. of France, 
| 'L 3 
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It is the p re- union of many little ſtates that 
has produced this diminution. Formerly every village 
of France was a capital; there is at preſent only one 


large one: every part of the ſtate was a centre of power; 


at preſent, all has a relation to one centre; _ _ cen- 
ERIN am 142 


0 | 15 CHAP, XXV. 
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TT it is true, baa, ae two ages paſt, 
greatly inereaſed its navigation: this has both pro- 
r . and — it of inhabitants. Holland ſends 
every year a great number of mariners to the Indies, of 
whom not above two thirds return; the reſt either periſh 

or ſettle in the Indies. The ſame thing muſt happen to 
every other nation engaged in that trade. 

Wie muſt not Judge of Europe as of a particular ſtate 
engaged alone in an extenſive navigation. This flate 
would increaſe in people, becauſe all the neighbouring 
nations would endeavour to have a ſhare in this com- 
merces- and mariners would arrive from all parts. Eu- 
rope, ſeparated from the reſt of the world by religion |, 
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| Conſequence 5 


Fee RY this we may conelude, thu We is at 

t in a condition to requie laws to be made in 
N of the propagation of the human ſpecies. The 
politics of the ancient Greeks incefſantly complain of the 
inconyentencies that attend a republic, from the exceſſive 
number of citizens; but the polities of this age call pon 
us to take proper means to increaſe ours. 


1 Mahometan 2 ſurround i it almoſt on every fide. 
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Louis xiv. ee * rede nfions' to 
thoſe who had ten children, and much larger to 
thoſe who had twelve. But it is not ſufficient to reward 
rodigies. In order to communicate a 
which leads to the propagation of the ſpecies, it is ne+ 
ceſſary for us to eſtabliſn, like the VOY general rex 
wards, or 22 pron = e AVI Aft 
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HEN a ſtate is depopulated by particular * 
dents, by wars, peſtilence, or famine, there are ſtill 


bet left. The men wWwho remain may preſerve the 


ſpirit of induſtry; they may ſeek to repair their musfor- 


tunes, and calamity itſelf may make them berome more 
induſtrious. The evil is almoſt incurable; hen the de- 
population is prepared before · hand by interior vice and 


and a bad government. When this is the caſe, men pe- 


11h with an inſenſible and habitual fickneſs: born n mi- 
ſery and languiſhing weaknefs, in violence, or under the 


influence of a wicked adminiſtration, they ſee themſelves 
deſtroyed, and frequently without perceiving the cauſe 
of their deſtruction. Of this we have a melancholy 


roy in the countries defolated by deſpotic power, or 
y the exceſſive advantages of the clergy over the laĩty. 
In vain ſhall we wait for the ſuccour of children yet 


| unborn, to re-eſtabliſh a ſtate thus depopulated. There 
is not time for this; men in their ſolitude. are withouʒt 
courage or induſtry. With land ſufficient to nouriſh-a 


* they have . enough to nouriſh a OY. 
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The common people have not even a property in the 
miſeries of the country; that is, in the fallows with 
which it abounds. The clergy, the prince, the cities, 


che great men, and ſome of the-principal citizens, inſen- | 


fibly become proprietors of all the land which lies uncul. 
tivated: the families who are ruined _ left their Ain 
and the labouring man is deſti tutte. 


n this ſituation they ſhould ar * ſame n | 


throughout the whole extent of the empire, which the 
Romans took in a part of theirs: They ſhould-praQtiſe 


in their diſtreſs, what theſe: obſerved in the midſt of 


plenty; that is, they ſhould diſtribute land to all the 

families who are in want, and procure them the materials 

for cleaving and cultivating it. This diſtribution ought 

to be continued as long as there i is a man to receive it; 

and in ſueh a munner as not to loſe a moment l can 

* 2 "nyt "re | 
AAR ans ht e tam 


8. 


; af 17177 CHAP, * 
%%. ages 


A INH ne 

A MAN is not or ei * has au Fark 12 
+2. becauſe he does not work. The man who with. 
out any degree of wealth has an employment, is as much 
at; his eaſe, 28, he who without labour has an income of 
an hundred erowns a-yeats: He who has no ſubſtance, 
and yet has a trade, is not pooret than he who poſſeſſing 
ten acres of land, is obliged to | cultivate it for bis 
ſubſiſtence. The mechanie who gives his art as an in- 
heritance to his children, has left them a ſortune, which 


— 
* 


is multiplied in proportion to their number. It is not 


ſo - with him who having ten acres of FG: drudee: it 
amongſt his children. 

An trading countries, where many men bave no > ther 
ſubſiſtenee but from the arts, the ftate is frequently 
obliged ta fupply the neceſſities of the aged, the ſick, 
and the orphan. A well regulated government draws 
this ſupport from the arts themſelves. It gives to ſome 


ſuch employment as they are, capable of as. 
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others are taught to work, and this teaching of itfelf 


becomes an employment. 
| Thoſe alms which are given to a noked man 10 the 


ſtreets, do not fulfil the obligations of the ſtate, which 


owes to every citizen a certain ſubſiſtence, a proper nous | 
riſhment, convenient cloathing, and a kind of life v 
incompatible with health. 

Aurengezebe * being aſked, whe: did. * * build 
hoſpitals, ſaid, 4 1 will make my empire fo; rich, that 


| 6 there ſhall be no need of hoſpitals,” . He ought to 


have ſaid, I will begin by rendering my empire. rich, 
and then 1 will build hoſpitals. _ 

The riches of a ftate ſuppoſe great induſtry. Amidft 
the numerous branches of trade, it is ĩmpoſſihle hut ſome 
muſt ſuffer; and conſequently the mechanics * bn. ina 
momentary neceſlity. | 

Whenever this happens, the-fiate is er to ind 
them a ready aſſiſtance; whether it be to prevent the ſuf- 


ferings of the people, or to avoid a rebellion, In thig 


caſe, hoſpitals, or ſome, equivalent tegulations, are ne- 


ceſſary to prevent this miſery. | 

But when the nation is poor, private property foriogs 
from the general calamity z-and is, if I may ſo exyrely | 
myſelf, the general calamity itſelf. All the hoſpitals i in 
the world cannot cure this private poverty: on the con- 
trary, the ſpirit of indolence which it conftantly-inſpires, 
. the- general, and dener the private = | 


Henry VIIL 7 reſolving to reform the- churek of 
England, ruined the monks, of themſelves a lazy ſet of 
people, that encouraged lazineſs in others: becauſe as 
they practiſed hoſpitality, an infinite number of idle per- 
ſons, gentlemen and citizens, ſpent their lives in runn 

from convent to convent. He demoliſhed even the — 
pitals in which the lower people found ſubſiſtence, as the 
gentlemen did theirs in the monaſteries. Since theſe 
changes, the ſpirit of trade ws — W n | 
bliſhed i in England. 5 | 


© © this eb ns Wtuagh Perſia, * d. ä 
'f FIT US ta 


128 THE SPIRIT OF LAWS. | Book XX IV. 


At Rome, the hoſpitals place every one at his eaſe, ex. 
cept. thoſe who labour, except thoſe who are induſtrious, 
Ja thoſe who have land, except thoſe who are en. 
ä Bags in trade. 

have. obſerved, that wealthy nations have need" of 
hoſpitals," becauſe fortune ſabje&s them to a thouſand ac. 
cidents : but it is plain, that tranſient aſſiſtances are much 
r khan 1 al foundations. The evil is momen- 
tary; it is neceſſary therefore, that the ſuccour ſhould 
be of the ſame nature, and 1 it be — to particular 
accidents. | 
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| 7 religion in general 
4 Air : his 10 N b f l 
8 amidſt ſeveral degrees of ee we REN form 
"A, a judgment of thoſe which are the leaſt thick, and 
among precipices}” which are the leaſt deep; ſo we may 
fearch among falſe religions for thoſe that are moſt con- 
formable to the welfare of ſociety; for thoſe, which, 
though they have not the effect of leading men tothe ſe · 
licity of another life, way contribute maſt: to their hap- 
pineſs in this. 
I ſhall examine, eee the ſeveral religions of the 
world, in relation only to the good they produce in-civil 
ſociety 3 whether I ſpeak of that which has its root in 
erer or of thoſe which ſpring from the earth; 
As in this work I am not a divine, but a political 
writer; I may here advance things which are no other- 
wiſe true, than as they earrelpengl/with; a worldly manner 
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of thinking, not as conſidered i in their relation to truths 
of a more ſublime nature. | 

A-perſon of the leaſt degree of impaitldli; wud ſes 
that I have never pretended to make the intereſts of re- 
ligion ſubmit to thoſe of a political nature, but rather to 
uvite them: now, in order to unite, it is neceſſaty that 
we ſhould knaw them. 3321 

The Chriſtian religion, hich 1 TN Abad men ſhould 
love each other, would without doubt have every nation 
bleſt with the beſt civil, the beſt political laws; becauſe 
theſe, next to this religion, are the greateſt W that. 
nen can give and receive. | 
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M. R. + Bayle has acodded? to prove, that it 15 "Berks 
to be an atheiſt than an idolater; that is, it is leſs 
dangerous to have no religion at all than a bad one. 
« Thad rather, (ſaid he), it ſhould be ſaid of me, that 
« T had no exiſtence, than that 1 am a villain. «th This i is | 
only a ſophiſm, founded on this, that it is of no import. | 
ance to the human. race to believe. that a certain. man 
exiſts; whereas, it is extremely uſeful for them to believe 
the exiſtence of a God. From the idea of his non- 
exiſtence, immediately follows that of our independence; 
or, if we cannot cqneeive this idea, that of diſobedience. 
To fay that religion is not a reſtraining motive, becauſe 
it does not always reſtrain, is equally, abſurd as to-ſayy | 
that the civil laws are not a reſtraining motive. It is a 
falſe way of reaſoning againſt religion, to collect in a — 
work a long detail of the evils that it has. produced, 

we do not give at the ſame time an enumeration of the 


advantages which have flowed from it: Were 1 to relate 
all the evils that have ariſen in the world from civil laws, 


from movarchy, and from republican government. 1 
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fer ſubj ASH hade iges, it would ſtill be of ſome if 
princes had it, and if they whitened with foam the only 
2 which can reftrain thoſe who fear not human laws, 

ince who loves and fears religion, is a lion, who ſtoops 
| to nb hand that ſtrokes, or to the voice that appeaſes 
I 7- him. He who fears and hates religion, i is like the ſavage 
/ © beaſt that growls and bites the chain which prevents his 
” | flying on the paſſenger. He who has no religion at all, 
is that terrible animal who perceives his liberty only when 

he tears in pieces, and when he devours. 

| The queſtion ĩs not to know whether it would be bet- 
; ter that a certain man, or a certain people, had no reli 
gion, than to abuſe what they have ; but to know which 
is the leaſt evil, that religion be ſometimes abuſed, or that 

there be no ſuch reſtraint as religion on mankind. 
To diminiſh the horror of atheiſm, they lay too much 
to the charge of idolatry. It is far from being true, that 

when, the ancients raiſed altars to a particular vice, \s 
intended to ſhew that they loved the vice, this ſigni 9 
on the contrary, that they hated it. When the Lace- 


this warlike nation defired that he would inthe midſt 
batte poſſeſs the hearts of the Lacedæmonians. They 
had deities to whom they prayed not to inſpire them 
med uilt ; and others whom they TS to ſhicld 
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+, religion, and a deſpotic government to the Mahometan, 


#1 Wi #3 its ＋ HE Chriſtian rigs, is a ſtranger to mere deſpotic 
Foa, wer. The mildneſs fo frequently recommended. 
E in 2 the 4 4 is incompatible with the deſpotic rage with 
which a prince puniſhes his ſubjeQs, and exerciſes him- 

2 ft ſelf i in cruelty. 
e, „Ae this religion forbide the plurality of wives, itt 
princes are leſs confined, leſs concealed from their ſub-* 


Jens and conſequently hare more humanity z they are 


[zmonians erected a temple to Fear, it was not to ſhew 
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more Ailpoled to hy es ons yl mare eapabla 
of perceiving that they cannot do whatever they pleaſe. 

While the Mahometan princes inceſſantly give or re- 
ceive death, the religion of the Chriſtians renders their 

rinces leſs timid, and conſequently leſs cruel. The 
prince conſides in bis ſubjects, and the ſubjects in the 
prince. How admirable the religion, which while it — 
ſeems only to have in view the felicity of the other life, 
conſtitutes the happineſs of this ! 

It is the Chriſtian religion that, in ſpite of the extent 
of the empire and the influence of the climate 25 hin- 
dered deſpotic Haute from being eſtabliſhed in W 
and has carried into the heart of Africa the manners an 
laws of Europe. 

The heir to the empire of Ethiopia enjoys a prinzips: : 
lity, and gives to other ſubjects an example of love aud 
obedience. Not far from thence may be ſeen the Maho- 
metan ſhutting up the children of the king of f Sennar; 
at whoſe death the council ſends to murder them, in fa- 


| vour of the prince who mounts the throne. 


Let us ſer before our eyes, on the one hand, the con- 
tinual maſfacres of the kings and generals of the Greeks 
and Romans; and on the dther, the deſtruction of peo- 
le and cities by thoſe famous conquerors 'Timur Beg and 
enghiz Khan, who ravaged Aſia; and we ſhall ſee 7 + 
we owe to Chriftianity in government a certain politic 
hw, and in war a certain law of nations; benefits which 
human nature can never ſufficiently acknowledge. 5 
It is owing to this law of nations, that amongſt us vie- + 
tory leaves theſe great advantages to the conquered, life, 
liberty, laws, wealth, and always religion, when the con» 
queror is not blind to his own intereſt. 
We may truly ſay, that the people of Europe are not 
at preſent more diſunited than the peaple and the armies, 
or even the armies amongtt themſelves, were under the 


Raman Ons when it was bene 2  deſpotic ang 


7 Deſcription of Mthiopia wy Me. Ponce, x phyſician, Colleftion | 
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military government. Ondhe one hand, the armies en- 
gaged in war againſt each other; and on the other, they 


pillaged the cities, and divided or confiſcated the lands. 
i ED air} One Oodle HT e enen 303. A359 4 4, 
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Conſequences from the. character of the Chriflian religion 
5 and that of the | Mahometan. | BW 


ROM the characters of the Chriſtian and Maho. 
metan religions, we ought, without any further ex- 
amination, to embrace the one and reject the other; for 
it is much eaſier to prove, that religion ought to humanize 
the manners of men, than that any particular religion is 
It is a misfortune to human nature, when religion is 
given by a conqueror. The Mahometan religion, which 
MEL only by the ſword, acts ſtill upon men with that 


deſtructive ſpirit with which it was founded. 


* 


The hiſtory of Sabaco f, one of the paſtoral kings of 


Egypt, is very extraordinary. The tutelar god of The- 


bes appearing to him in a dream, ordered him to put 
to death all the prieſts of Egypt. He judged that the 
Gods were diſpleaſed at his being on the throne, ſince 
they ordered him to commit an action contrary to their 
ordinary pleaſure: and therefore he retired into Ethiopia, 


5 SN 

That the Catholic religion is moſt agreeable to a monarchy, 

I and the Proteſtant to a republic. * 

WH EN a religion is ztrodaced and. fixed in a ſtate, 
it is commonly ſuch as is moſt ſuitable to the plan 


of government there eſtabliſned: for thoſe who receive 
it, and thoſe- who are the cauſe; of its being received, 


See Dioderus, Lib, ii. 
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have N any ee policy _ he! of the 
ſtate in bie they were born. rider 
When the Chriſtian religion, two centuries 2800 ber 
came unhappily divided into Catholie and Proteſtant, the 
people of the north embraced the Proteſtant, and thole 
of the ſouth adhered ſtill to the Catholie. 
The reaſon is plain: the people of the north have, * 


will for ever have, a ſpirit of liberty and independence, an, 
which the people of the ſouth have not; and therefore e,. 


a religion which has no viſible head, is more agreeable t 


the independency of the climate, than that which has. ne + , e. fr 
In the countries themſelves where the Proteſtant reli- Ha 
| gion became eſtabliſhed, the revolutions were made pur- 


uant to the ſeveral plans of political government. Lu - 
ther having great princes on his ſide, would never have 
been able to make them reliſh an eceleſiaſtid authority 
that had no exterior pre · eminence; while Calvin, —— 
to da with people who lived under republtean Fover 
ments, or with obſcure citizens and monarchies, mig 
yery well avoid eſtabliſhing dignities and bee 
Each of theſe two religions was believed to be the moſh 
perfect; the Calviniſt judging his moſt conformable to 
what Chriſi had ſaid, and the Lutheran to 8 the 


pelle, had piled. E ehiar rs Foao © | 
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| Another of Mr. Bayle' 5 paradoxes, 


R. Bayle, ** having abuſed all 3 2 
vours to ſully Chriſtianity; he boldly aſſerts, that 
true Chriſtians caunot ſorm a government of any dura - 


Me 


tion. Why not? Citizens of this ſort being infinitely 


as with reſpect to the various duties of life, and 
having the warmeſt zeal to fulfil, them, muſt be perfectly 
ſenſible of the rights of natural defence. The more they 
believe themſelves indebted to religion, the more they 
would think due to their country. The principles of 
Chriſtianity deeply greet on the heart, would be 


n THESPIRITOPLAWS. Book XXIV. 
infinitely more powerful thin the falſe honour of ms: 


narchies, than the humane virtues of republics, or the 
ſervile fear of deſpotic ftates. 

It is aſtoniſhing, that this great man ſhould not be a. 
ble to diſtinguiſh between the orders for the eſtabliſhment 
of Chriſtianity, and Chriſtianity itſelf ; and that he ſhould 
be liable to be charged with not knowing the ſpirit of his 
on religion. When the legiffator, inſtead of laws, has 
given counſels, this is becauſe he knew, that if theſe 
counſels were ordained as laws, they would be 1 
to * n of the laws themſelves. | 5 
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Five precepts, and not counſele; religion, made te 


influence the heart, ought to give many counfels, and 


&w precepts.- | 
"When, for inſtance, it gives rules not er ts good, 


but for what is better; not to direct to what is right, 
but to what is perfect; it is expedient that theſe ſhould 
be counſels, and not laws: ſor perfection can have no 
relation to the univerſality of men or things. Beſides, 
if theſe were laws, there would be a neceſſity for an infinite 
number of others, to make people obſerve the firſt. Ce- 
libacy was adviſed by Chriſtianity : when they made it a 
law in reſpett to a certain order of men, it became ne- 
ceſſary to make new | ones every day, in order to oblige 
rhoſe men to obſerve it. The legiſlator wearied himſelf, 
and he wearied ſociety, to make men execute by precept, 
| what thoſe who "ws P e would yon ene, as 
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I country ſo unfortunate 4s to have a religion 'thit 
God has not revealed, it is always neceſſary: for it to 
be agreeable to morality; becauſe even a falſe Wien! — 
the beſt ſecurity we can have of the probity of men. 
Flie principal points of religion of the inhabitants of 
Pegu:*: are, not to commit murder, not to ſteal, to a- 
void uncleanneſa, not to give the leaſt uneaſineſs to their 
neighbour, . but to do him, on the contrary, all the, good 
in their power. With theſe rules they think they ſhould 
be ſaved in any religion whatſoe ver. From hence it pro- 
ceeds, that theſe people, though poor and proud, he- 
have with e and og rar to the mow _ 
t 7 1% 77 up? 7: ſp 25 
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HE Effenes ah ade a vow 204 \oliferve Jaſlics to 
mankind, to do no ill to any perſon upon al- 
ſdever account; to keep faith-with: all the world, to hatt 
injuſtice; to command with modefty,c always to!fide-with | 
truck, and to iy from all unlawful, gain. 11,52 ado bo”. 
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were a ſpecies of religion. Never, were aur p. 
ples more worthy of human nature, and more N 
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form the good man, than thoſe of the Stoics: and if I 
could for a moment;egafſe to thin that l am a Chriſtian, 
I could not poſſibly avoid ranking the deſtruction of the 
ne Teuo among the miafortunes that ene 
the human race. 

It carried to exceſs n thoſe things in which there 
true greatciels, the contempt of pleaſure and of pain. 
It was this ſect alone that made citizens z; this wine 
that made great men ; this alone great emperors. - 

ing aſide for a moment revealed truths, hin ws 
ſoaveh through alli nature, and we ſhall not find a nobler 
obje&'than'the' Antoninus 's: even Julian himſelf, Julian, 
'(a commendation thus extorted from me, will not render 
me an accompliec' of his apoſtacy), no, there has not 
l a prince fince his "_ more worthy to o_ man · 

d.. 

Wulle the Stoids looked upon riches, beam gran. 


deur, grief, diſquietudes, and pleaſures, as vanity: they 


were entirely emplayed i in labouring for the happineſs of 


a mankind, and in exerciſing the duties of ſociety. It ſeems 
Das if they regarded that ſacred ſpirit whicl-they believed 
to dwell within them, as a kind of favourable provi 
e nde, watchful over the human race. 
Zorn for fociety; they all believed that it wh their 
ALeſtiny co labour for ity with ſo much the leſs'fatigue u 
 Their© rewards were all within themſelves: Happy by 
iber phi alone, it ſeemed as if 2 ws Hoy 
of others could * theirs. | $3 
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Mn being made te preſerve, to be wy doch 
themſelves, and do all the actions of ' ſociety, reli 
ion. * t te give them too. n a 
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5 Prnancrs ought to be joined wich the 


I. e paſſage of the We 


The Mahometans became ſpeeulative by habit; they 
five times a-day; and each time-they are bhliged to 0 
—— d them every thing which has any concern! with 
this 1 this forms them for ſpeculation.” Add to 
this that indifference for all things” which” 18 inſpired by 
the doQrine-of unalterable fate. 

If other cauſes beſides theſe concur to dſerigage their 
affeRions ; for inſtance, if the ſeverity of the government, 
if the laws concerning the Ha As of land, Sive t eat A 

ous ſpirit, all is loſt. 

The religion of the Gaurs foructly rendeted rede 
a flouriſhing kingdom: it corrected the 'bad effects of 
deſpotie power. The ſame empire is now- ee by 
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labour, not with that of :dfenele;/ with the 


| good, not with that of ſupereminent; with the idey.of 
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quoted by Cicero *, that they had amongſt the 
Romans inexpiable crimes; and it is on this that ll 
mus founds the narration ſo proper to blacken the motives 


of Conſtantine's converſion; and Julian, * oO rail- 
ee eee in his Caſars, 15 


ye 
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The Pagan religion, indeed, which prohihited only 
ſome of the groſſer oximes, and which ſlopped the . 
but meddled not. with the heart, might have crimes that 
were inexpiable: hut a religion which, bridles all the 
paſſions; Which; is not: more jealous of actions than of 0 
thoughts and deſires; which holds: us not by a few do 


= chains, but by an infinite number of threads; which, pr 
leaving human jaſtice-afide, eſtabliſnes another kind of fa) 
| juſtice ; which, is ſo, ordered, as to lead us continually. MW th 
\ ſrom repentance to love, and from love to repentance; to 
which puta between the judge and the criminal a great rel 


mediator, between the juſt: and the mediator a, great 
judge; a religion like this ought not to have inexpiable 
crimes. But while it gives fear and hope to all, it 
makes us ſufficiently ſenſible, that though there is no 
crime in its own nature inexpiable, yet a whole criminal. 
life may be ſo; that-it is extremely dangerous to affront 
mercy, by new crimes and new expiations; that an 
uneaſineſs on account of aneientodebts, from which we 
are never entirely free, ought to make us afraid of con- 
ttacting new ones, of filling up the meaſure, and Boing 
even to ier N n ee n endes. 
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1. what manner religi gion has an 222 on civil laws. 
As both DE and the civil laws ought to have: "'F 


peculiar tendency to render men good citizens, it 

is evident that when one of theſe deviates from this end, . 
the tendency of the other ought to be ſtrengthened. 

The leſs: ſeverity there is in en the ee ponents 
ought to be in the civil lass. 
Thus the reigning religion of robin hazing ofow B20! 

trines, and propoling neither future rewards nor ;puniſh- 
ments, the laws, to ſupply theſe defects, have been made 
with the ſpirit of ſeverity, and are executed. with. an er. | 
traordinary punctuality. a 
* 7When the doctrine of necellry | is. eſtabliſhed by. "PY | 
gion, the * penalties of the laws'ought* to be more leere, 77 the 
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and the magiſtrate more vigilant; to the a that men, 
who would other wiſe become abandoned; might be 
at determined by theſe motives: but it is quite 7 
0 where religion has eſtabliſhed the doctrine of liberty. 
of. . From the inactivity of ſoul ſprings the Mahometan 
w. doctrine of predeſtination,” and from this doctrine of 
ly predeſtinat ion ſprings the inaQtivity of ſoul. © This, they 
ff lay, is in the decrees of God; they muſt therefore indulge 
y their repoſe. In a caſe like this, the magiſtrate ought 
4 to awaken by che laws thoſe who are lu Jet uſes: _ 
13 religion. 
it When religion condemns hinge: which the leid Jaws 
e t, there is danger left the civil laws, on 
the Fr wt ſhould petmit what r n dug bt t 
0 condemn. - Either of theſe is à conſtant proof of a want 
lde true ideas of that harmony 8 proportion whidlroughtt 
t F-3C 110 
1 
: 


to ſubſiſt between both. n %. e204 

| Thus the Tartars ai + * Khan, among 
hom it wis alin, and even a capital erime, to put 4 
Kkaite in the fire, to lean againſt: a whip, to ſtrike 4 horſe 
4 with his bridle, to break one bone with another; did 
2 not believe it to be any ſin to break their word, to ſeiae 
upon another man's, goods, to do an injury to a perſon, 
or to commit murder. In a word, laws, which render 
that neceſſary which is only indifferent, have this incon- 
veniency; that they make thoſe things indifferent which 
are abſolutely neceſſarx. 

The people of Formoſa + believe, that there i is a kind 
oc hell; but it is to puniſh thoſe who at 8 4 
| have not gone naked; who have dreſſed in 
und not in ilk; who have preſumed to look fer wer 
or who have undertaken any bhuſineſs without cn 
the ſong of birds: white drunkenneſs and — 
are not regarded as crimes. They believe even chat "he 2 
ele . f are . 10 . 1 


* See the te written by John Duplan Carpin, 4 6 (o 
Tartary, by Pope Innocent the IV. in the year 1247, _ WE 
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When religion abſolves the mind by à thing merely 
accidental, it loſes its greateſt influence on mankind. 
The people of India believe, that the waters of the 


Ganges have a ſanctifying virtue “. Thoſe who die on 


its banks are ĩimagined to be exempted from the tormenty 
of the other life; and tobbe entitled to dwell in a region 
full of delights; and for this reaſon the aſhes of the dead 
are ſent from the moſt diſtant places to be thrown: into 
this river. Little then, does it ſignify: whether they have 


bk virtuquſly or not, ſo they be but thrown: into the 


anges. : i 
The idea of a place of rewards has a ere con- 
nection with the idea of the abodes of miſery; and, 
when they» hope for the firſt without fearing the latter, 
the civil laws have no longer any influence. Men, wha 

veithdt, they are ſure aof the rewards of the other 
life, are above the power of the. legiſlator; they look 
death with tod murhacontempt: how ſhall the man 
hexrgfiiaingd) by laws, who believes, that the grentalt 


pain the magiſtrate can inflict will _ a ost to 
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Q IMPLICITY, e or a .reſpedk for an- 
N tiquity, have ſometimes eſtabliſned myſteries or 
ceremonies: ſhocking to modeſty: of, this the world has 
furniſhed. numerous examples. . Ariſtotle ſays, that 
in this caſe the lam permits, the fathers of families to 
repair to the temple to celebrate theſe; myſteries for 


| ag Hoe children. How admirable the civil 


law, which in ſpite of religion preſerves the manners 
untainted ! 
81 54 1 


e aifying Letters, calle. 25. 5 
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Auguſtus excluded the youth of either ſex from 
afſiting at any nocturnal ceremony, unleſs accompanied 
by a more aged relation; and, when he revived the Lu- 
percalia, he would not allow the young men to run 
naked. Pg LET 1 | 


CHAP: xv. 
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How the 85 1 -hgion corre the inconveniencies of a 77 


i acal conflittion. 7 1 050 
N Tithe fie hand, religion may pferd a fate; 1 
the laws themſclves are incapable of doing it. n 


Thus, when a kingdom is frequently agitated by civil 
wars, religion may do much by obliging one part of 
the ſtate to remain always quiet. Among the Greeks, 
the Eleans as prieſts of Apollo enjoyed a perpetual peace. 
In Japan , the eity of Meaco enjoys a conſtant peace, 
as being a holy city: Religion fupports this regulation, 
and that empire which ſeems to be alone upon earth, and 
which neither has nor will have any dependence on fo- 
reigners, has always in its own ae a trade which war 
cannot ruin. 

In kingdoms where wars are not entered upon bs a 
general conſent, and where the laws have not pointed 
out any means either of terminating. or preventing them 
religion eſtabliſhes times of peace or ceſſation of hoſtiti- 
ties, that the people may be able to ſow: their corn, and 
perform thoſe other labours which are abſolutely neceſſary 
for the ſubſiſtence of the ſtate. 

Every year all hoſtility ceaſes between the + Arabi 
tribes for four months; the leaſt diſturbance would = 
be an impiety. In former times, when e ry lord 
France declared war or peace, religion grant ted a 1 
which was to take place at certain ſeaſons. 
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F See Prideaux s life of Mahomet, page 64. 
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Winn: a ſtate hes many be for hatred, religion 
t to produce many ways of reconeiliation. 


The a a people addicted to robbery, are frequently 


guilty of doing injury and injuſtice. Mahomet + enacted 
this law: * If any one forgives + the blood of his bro. 
4 ther, he may purſue the malefactor for damages and 
& intereſt: but he who ſhall injure the wicked, after having 
E received ſatisfaction ſhall in the day of judgment ſuffer 
ei the moſt grievous torments.“ 

The Germans inherited the hatred and enmity of their 
near relations; but theſe were not eternal. Homicide 
was expiated by giving a certain number of cattle, and 
and all the family received ſatisfaction: A thing extreme. 
ly uſeful, ſays Tacitus ||, becauſe enmities are moſt dan- 
gerous amongſt a free people. I believe indeed that their 
miniſters of religion, who were held by them in ſo much 
credit, were concerned in theſe reconcilations. 

Amongſt,the inhabitants of Malacca *, where no form 
of reconciliation is eſtabliſhed, he who has committed 
murder, certain of being aſſaſſinated by the relations or 
friends of the deceaſed, ahandons hipſelf to fury, and 
wounds or kills all he meets. 


4 Karan book 3. chapter of the cow. 
4 On renouncing the law of retaliation. 
+ De mori. Germanorum. 
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the C. de Fourbin, and what he lors of the * of Macalſar, 
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2 ite laue of religion have the fe of civil Lite. 


Tur firſt Greeks were ſmall end frequently diſ. 
perſed, pirates at ſea, unjuſt at land, without govern- 
ment and without laws. The mighty: actions of Her- 
coles and Theſeus let us ſee the ſtate of that riſing peo- 
ple. What could religion do more than ãt did to inſpire 
them with horror againſt murder? it declared that the 
man who had been“ murdered: was enraged againſt the 
aſſaſſin, that he would poſſeſs his mind with terror and 
trouble, and oblige him to yield to him the-places he had 
frequented when alive. They could not touch the eri- 
minal, nor converſe with him + without being deſiled: 
the murderer — 4. pry _ bac gin as _ rn. 
tion n eee ee 0 = 5 
4 min +4 2 Ni 


nes, - 7 1a 7. Alx. 4c it Fig 
$1 Xx» * N ws _— 


What i it is not 7 17 wh the trad FE Half of a vine wohbich 
; renders, it uſe ful or Pernicious to men in evil government, | 
as the uſe ar oe which is made N. | 


Tas wy true and holy. :JoAriges may be atfended 

with # . worlt confequences, when they ate 
not conae * with the principles of ſociety; and, n the 
contrary, doctrines the molt falſe may be attende® wih 


excellent conſequences, when contrived ſo as to be con - 


nected with theſe principles. 5 
The religion of Confucius W the immort ctality 
of 185 ſoul, and en * of Zeno did not dale it. 


„e 1.3 4 
* Plato, of laws, lib. il. 0 t Tragedy of Gaius Coloneus, | 
4 Plato of laws, lib. in. + hs 


| A Chineſe- philoſopher reaſons ths wha ths doctrine of 
Foe. « it is ſaid in a book of that ſeR, that the body is our dwel- 
« ling-place, and the ſoul the immortal gueſt which _—_ there: 
but, if the bodies of our relations are only a lodging, it is natu- 
«ral to regard them with _— ſame TE we ſhould feel for 


Vol. II. 
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Theſe two ſects have drawn from their bad principles 
conſequences, not Jul indeed, but moſt admirable as to 
their influence on ſociety. Thoſe of the religion of Toa, 
and of Foe; believe the immortality. of the foul, but from 
this ſacred doctrine they draw the moſt frightful conle- 
quences. 
The doctrine of the ianmortelity of the ſoul falſely 
underſtood, has, almoſt throughout the whole world and 
in every age, engaged women nn Iubjects, friends to 
murder themſelves, that they might go and ſerve in the 
other world the object of their reſpect or love in this, 
/ Thus it was in the Weſt: Indies; thus it was amongſt the F 
Panes *; thus it is at preſent i in * ti in ue | 
and mary other places. 6 
"Theſe euſtoms do not fo. directly Cad, Gam the 
doctrine of the immortality of the ſoul, as from that of 
the refurrection of the body, frem whence they have 
drawn this conſequence, chat after death the ſame indixi. 
qual will have the ſame wants, the ſame ſentiments, the 
ſame paſſions. In this point of view the doctrine of the 
immortality of the. ſoul has a prodigious effect on man- 
kind, becauſe the idea of only a fimple change of habits. 
tion is more within the reach of the human underfland- 
ing, and more adapted to. flatter the heart, than the idea 
of a new modification. 
It is not enough for W to eflabliſh'a Ach ie 
it muſt alſo direct its influence. This the Chriſtian re- 
ligion performs in the moſt admitable manner, particular. 
ih with regard to the N of army we © have ou 


-”O © I rw R- 


* 8 of eaith and dirt. ls not "this POOL RYY to teat 
from the heart the virtue of love to one's own parents? This 
leads us even to neglect the care of the body, and to refuſe it 
* the'compaſſion and affection ſo neceſſary for its preſervation: 
6 hence the diſciples of Foe kill themſelves by thouſands.” Werl 
of an ancient Chineſe e in the collection of Du Halle, * 
iii. Pag. 2 1 
gSee Tho. Bartholin's Antiq. of ths Danes, 


+ An account of Japan, in the ColleQion of 2 os un con- 
-xributed to eſtabliſh an Eaſt-India Rs dee | & | 


it Fourbin $ memoirs, 


ma 0 rr _ w—- rr _-o wy, cy 
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les ſpeaking. It makes us hope for a ſtate which is the ob- 
to je& of our belief, pot for a ſtate which we have already 
oa, experienced or known: thus every article, even the reſur- 
om rechzon of the hops leade us to ee . 

ſe. REI 

dy CHAP XR, 

n | 

ho | 'Ths Jane Fa continued. 5 17 5 


18. 15 
he Tus. 12204 bodke +. of the- ancient PerGans 5 
1 « If you would be holy, inſtruct your children, PO Seas 
6-becauſe al the good actions which they perform wil * 
he « be imputed to you.“ They adviſe. them to mary 
of betimes, becauſe children at the day of judgment 
ve will be as a bridge, over which thoſe who have none 
» a paſs. Thele:do&rines Were: ey, but — 


ne | TY 

= ; 50 QHAP. EY 

d. 

” i: t2dy the metemp/pehofns | 

Þ Tur doctrine of the immortality of the ſout i is divides | 

e. into three branches, that of pure immortality, that / 
Fs of a fimple change of habitation, and that of a metemp- 


n fychoſis: that is, the ſyilem of the Chriſtians, that of 
| the Scythians, and that of the Indians. We have juſt 
* been ſpeaking of the two firſt; and I ſhall ſay of the 
+ laſt, that, as it has been well: or ill explained, it has 
it had good or bad effects. As it inſpires men with a 
5 certain horror againſt bloodſhed, very few murders are 
rk committed in the Indies, and, though they ſeldom. pu- 
niſh with death, yet they enjoy a perfect tranquillity. 

On the other hand, women burn themſelves at the 
death of their huſbands; It is 5 the EEE * 
. luffer a violent death. e | | 


t | Mr: Hyde. 1 4 
. N 2 
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'T hatin 47 ure 55 relipion, * e an > wifi fo 


ae nfl bin by ns apt indi e 


Ax KIND.of honour eſtabliſhed i in the WE by the 
conceive an averſion againſt each other. This honour 
us founded entirely on religion; theſe family. diſtine. 


1 tions form no civil diſtinctions; there are Indians who 


would think tbemſelves diſnonoured by. eating, with their 


"kin 5 
Teese ſorts of didinAions are l 5 1 
axerſion. for other men, very different from thoſe ſen. 
timents which ought to proeced:from difference of rank, 
which amongſt us comprehend a love for inferiors. 
The laws of religion ſhould never inſpire an averſion: 
to any thing but vice, and above all they ſhould never 
eſtrange man from a love and tenderneſs for bs own. 


_ ip ecies. 


The Mitiometas and Indian re! Jigions have in their 


boſom an infinite number of ptople: the Indians hate 
_ the Mahometans, becauſe they eat cows: the Mabome- 


— bans. W the APR een er eat 1 8 


* * 


CHAP: XXIII. 


of 28 
H N. religion; appoints a ceſfation, from. our 


it ought to have a. greater. regard to the neceſſities. 


of mavkind, than to the grandeur of the ts it deligns. 
to honour. 

Athens + was ſubjeQ: to great inconveniencies from 
the. exceſſive number of its feſtivals. Theſe ene 


i 


+ Xenophon.on the republic of Athens. _ 


. prejudices” of religion, has made the ſeveral tribes. 


es. 
ns. 
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cople, to whoſe decifion all the cities of Greece came 
to fabmir their quarrels, could not have time to diſpatch 


ſuch a multiplicity of affairs. 
When Conſtantine ordained that the people ſhould 


reſt on- the Sabbath, he made this decree for the cities“, 


and not for the inhabdacts of the open country; he with e 
ſenſible that labour in the cities Was uſeful, but in the 


fields neceſſary. 


For the ſame-reaſon, i in a country ſupparted by com- 


merce, the number of feſtitals ougſit to be relative 3 
this very commerce. Proteſtant and catholic countries 


are ſituated f in ſuch a manner, that there is more need 
of labour in the former than in the latter; the ſuppreſſion 


of feſtivals is therefore more ſuitable to -proteſtant than 


to catholic countries. 
Dampier t obſerves, that the enden of different 


nations vary greatly according to the climate.- As hot 
climates produce a quantity of delicate fruits, the barba- 
rians eaſily find neceſſaries, and therefore fpend much 
time in diverſions. - The Indians of colder countries 


have not ſo much leiſure, being obliged to fiſ and hunt 
continually; hence they have leſs muſic, dancing, and 
feſtivals.” If a new religion ſhould be eſtabliſhed amongſt 


theſe people, it 1s, wack to. have W to this 1 in the 19>: 
ſtitution of feſtivals. -. 


c A P. XIV 
Of * local laws of N S 


AERE are many local laws in various religions; 


and, when Montezuma with ſo much obſtinacy in- 
fited that the religion of the Spaniards was good for 
beware country and his for Mexico, he did not aſſert an 


. Leg. 3. code de feriis. This kw was doubtleſs — only 
for the Pagans. - 


+ The Catholics lie more towards the couth, and taz ProteRants- 2 


towarcs the north. 


| |} Damp ei's voyages, vol. i . 


N.. 


ec 


5 
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abſurdity, becauſe. in fact legiſlators could never help. 
having a. regard to what nature had eſtabliſhed N 


them. 


The opinion of the mesa üpchode is adapted to the 


/ eli mate of the, Indies. An exceſſive heat burns up all, 
the *cguntry; they can breed but. very few cattle; they 
are always in danger of wanting them for tillage; their 


black cattle multiply but indifferently +; and. they are 
ſubject to many diſtempers: a law af religion which 


preſerves them is therefore. moſt ſuitable, tothe policy of: 


the country. ' 
While the. meadows. are ſeorched. up, rice. and pulſe, 


by the. aſſiſtance of water, are brought to perfection: 
A law. of religion, which permits only. this kiad-of.nou- 
riſhment, muſt therefore. be extremely ulcful. to men in 
theſe climates. 


The fleſh j; of cattle. in that country is. . indpid, but 


the milk and butter which they receive from them ſerves. 
for a part of their ſubſiſlence: Therefore the. law which 
prohibits the Rag and. killing of cows. is in the. ladies. 
ndt unreaſonable. 
Athens — a prodigious multitude of; people, | 
dut its territory was barren: It was therefore a religious 
maxim with this people, that thoſe, who offered, ſome. 
ſmall preſents to the gods , honoured- them- more than. 


ns who facrificed an ox. 


c HA P. 2 


e's envy of iranſplantin g 2 reli 17103; from one ; country 


to. another. 


| 1. follows. from honves! that thats; are feequentlys many: 
- inconveniences attending the. ene a: region: 


from one. country to another, 


® See Bernier's tin bos vol. ii page 13 ths: 
+ Edifying Letters, collect. xii. p. 99 
1 Bernier's travels, vol. ii. p. 187. , 


1 Eurip ides ia, Athenæut, lib. ii, 


— 28 


— a _——_ _— _ — n 1 ? * 


rj; 


1 


on; 


Bk. Aubin Egypt, and 2 


Qt R John: Chardin * ſays, .that: 
ble river in Perſia except the Kur; Yhich is at ey - 
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4 The hogs”? ſays Mr. Boulainvilliers * „ä muſt be 
ſearce in Arabia, where there are almoſt no woods, 

« pig hardly any thing fit . for-the-nouriſhment of theſe 
4 animals: Beſides the ſalineſs of the water and food 


.«-renders: the people moſt ſuſceptible of cutaneous diſor- 


ders.“ This local law: could not be good in other ＋ 


countries, where the hog is almoſt- an ann and in 


ſome ſort a-neceſſary. nouriſhment. - | - 
1 | ſhallihere,make a reflection. a 
wat pork tranſpires but little t, and that this kind 


of meat greatly hinders the, tranſpiration of other ſood; 
he has found that this diminution amounts to a third {}. 
Beſides, it is known, that the want of tranſpiration 
forms or increafes the diſorders of the ſin. The ſeed- 
ing on pork ought therefore to be prohibited in climates. 


where the people are ſ{ubje& to theſe diſorders, as ia 


— 4 mes — — = 233 — 922 * 


— 


FLAW 86 87 
i 1 


The fone bier con 


extremity of the empire, The ancient "aw abt Cairn, 


which prohibited ſailing on rivers,” was not therefore at- 


"8 


tended with any inconvenience in this country, though 


it would have ruined:the trade of another. 
Frequent bathings are extremely uſeful in hot cli- 


mates. On tbis account they are ordained in the Maho-- 
metan law and in the Indian religion. In the ] ndies it 
zs a moſt meritorious act to pray to Godin the ron- 
ning ſtream: But how: could. theſe: things be N 

in other elimates? 2 3 


+: 


Lite of Wabdede Soo + As in China. 
_ + Medicina Statica, 5. ili. aphor, Ads 1 1 mid. 
Travels into Perſia, vol. ii. 4 645% S101 8 
- { Eernitthttavels. voll.. POD 


- 
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| When a religion adapted to the climate of one country 
abies too much with the climate. of another, it cannot 
be there eſtabliſhed, and, whenever it has been introduced, 
it has been afterwards diſcarded. It feems to all human 
appearance, as if the climate had preſcribed the bounds - 
of the Chriſtian and-Mahometan religions. 

It follows from hence, tliat it is almoſt always proper 
for a religion to have particular doctrines and a general 
worſhip. Im laws concerning the practice of religious 
worſhip,” there ought to be but few: particulars : For in- 
ſtance, they ſhould command morti fication in general, 
and not a certain Kind. of mortiſication: Chriftianity is 
full of. good ſenſe: Abſtinence is of divine inſtitution; 
but a particular kind of abſtinenee is ordained by — 
a GR and therefore _— be changed.. 


BOOK Xxv. 


Of Laws 28 je to the Eſtabliſhment of Reli. 
„ 81.2 5 29% $204 and. i its external A | 


e religious fentiments.. 


HE pious dem and the: atheiſt always talk of reli. 7 
gion; the one ſpeaks. of what - he Toms and the < 


C other of N he fears. 


— 


3. 


CHAP. Is 


= 


67 the motives of . to different religions. . 


' HE different religions of the world do not give to 
thoſe who profeſs them equal | motives of attach- 


ment; this apes greatly on the manner. in- which 


— 


25 


* 
2 


C * 


* They are more n, for its propagation. 
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they agree vitk the turd of thought and, exceptions of 
_ mankind... 


We are extremely addicted 10 idolatry, and. yet Vane 


uo great inclination for the religion of idglaters: We fare 
not very fond of ſpiritual ideas, and yet are moſt attached 
to thoſe religions which teach us to adare, a ſpiritual 
being. This proceeds from the ſatisſaction we find in 
ourſelves at haying been fo intelligent as to chuſe a reli 
gion which raiſes the Deity from chat baſeneſy i in which 
he. bad been placed by otbers., We look upon idolatry as 


the religion of an ignorant people, and the religion 
which has a ſpiritual being for i its West. as that of the 


moſt enlightened nations, 


When, with a doctrine that g gives vs. "the. idea, of” a. 
ſpiritual Supreme Beiog, we can ſtill join thoſe, of a ſen- 


ſible nature, and admit them into our worſhip, we con- 


tract a greater attachment. to religion, becauſe thoſe ma- 


tives. which, we haxe juſt. mentioned are added to our 


naturaF inclination for the objects of ſenſe. Thus the 


Catholics, who have more of this kind of e than 


the Proteſtants, are more attached to their * religion 
than the Proteſtants are to theirs. 
When the + people of Epheſus were informed that the 


fathers af the couneil had declared they might call the 


Virgin Mary, the Mother of God, they. were tranſported 


with joy, they kiſſed the hands of the biſhops, they em- 


braced their knees, and the whole city relounded: with 
acclamations. . 

When an intellectual religion ſpperadds 30 idea of a 
choice made by the Deity, and a preference of thofe 
who profeſs it to thoſe who do not, this. greatly attaches 
vs to religion. The Mahometans would not be fuch 
good Muſſalmans, 1f on the one hand there wert not 
idolatrous nations who make them imagine themſelves 
the champions of the unity of God, and on the other 
hand Chriſtians to make them believe that BN are : the: 
objects of * bereve. . a 8 


5 


ts. Cyril's letter. 
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A religion burdened with many * ceremonies, attaches 
us to it more ſtrongly, than that which has a fewer num- 


We 3 an extreme propenſity to things' in which we 
are continually employed: witneſs the obſtinate preju- 
dices of the + Mahometans and the Jews, and the readi: 
neſs with which barbarous and ſavage nations change 


their religion who, as they are employed entirely in 


hunting or war, have but few religious ceremonies. 


Men are extremely inclined to the paſſions of 9 6 and 


fear; a: religion; therefote, that had neither a heaven 


nor a hell, could hardly pleaſe· them. This is proved by 
ie caſe with which foreign religions have been eſtabliſh 


ed in Japan, and the zeal and fondneſs wih which Ty 


were received g. 
In order to raiſe an- attachment to religion, it is ne- 


eeſſary that it ſhould inculcate pure morals. Men who 
are knaves by retail, are extremely honeſt in the groſs; 


they love morality. And were I not treating of ſo grave 
a ſubjeR, I ſhould fay that this appears remarkably evi- 
dent in our theatres ; we are ſure of pleaſing the people 


by fentiments avowed by morality; we are ſure of ſhock- | 


ing them by thoſe it-difapproves. © 


When external-worſhip is attended with-great magui⸗ 
 ficence, it flatters our minds, and ſtrongly attaches us to 


religion. The riches of temples, and thoſe of the clergy, 


greatly affect us. Thus even the miſery of the people 
is a motive that renders them fond of a religion, which 


has ſerved*-as # pretext. to thote. who were the, cauſe of 


there e 


eee eee ee ; e 


of. the preceding book : 1 here ſpeak of the motives of attachment 
to religion, and there of the means of rendering it more general. 


+ This has been remarked over all the wort. See as to the 


Turks, the miſſions of the Levant; the collection of voyages that 
contributed to the eſtabliſiment of an Eaſt India Company, vol. 


fu. p. 201. on the Moors of Batavia; and "Res Labat on che. 


Mahometan Negroes, & 


The Chriſtiaa and indian religions; thels > have a helt and 2 
9 which the religion cf Sintvs has not. | 
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ALMosT alt: eivilized CG 1 in wy SES 
from hence naturally aroſe the idea of building: A 
houfe for God, in "which 

him amidſt all their hopes and ſears. 71 

In fact, nothing is more Sten to; IL, 
than a place in which they may find. the Deity peculiarly, 
preſent, and where, they may aſſemble. togerher, to. £90; 
teſs their weakneſs and tell their griefs. 

But this natural idea never occurred to am but. & uch 
as cultivated the land; thoſe. who had ne. bouſes fon them: 
ſelves, were never known to build temples. 

This was the cauſe that made, Jenghiz: Khan: dilcover 
lch a prodigious contempt for moſques . This prince: 1. 
examined the Mahemetans; he approved of. all their 
doctrines, except that of the neceſſity of, going 19 
Nlecca: he could not comprehend why God, ch not 
every where be adored. As the Tartars did not. dl} 
in houſes, they could have no idea of temples. ; 

Thoſe 102 who have no Lemper baye but a Tmall 
e to their Own i es Y Tur is the reaſon 


411 


Little 0 for their own en . uce our 


miſſionaries have built churches in Paraguay, the natives Y 


of that country are: become ſo zealons far ours. 
As the Deity is the refuge of the unhappy, and none 


ere more unhappy than r e men | have been natu- | 


„ Entering the moſque of W he aol the Koran, . 


"threw i it under his horſe s feet. Hi. * the Neem 7. 1 23. 


+ lbid- p 342. 

t This diſpoſition of wund has been commiſtinicated. to the. RY 
pork Who, as is eaſily ptbved, derive es W from d 

artafs, 


they might. adore. and ſeek. 
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rally led to think tem n an aſylum for thoſe wretches. 


This idea appeared ftill more natural to the Greeks, 
where murderers, chaſed from their city and the pre. 
ſence of men, ſeemed to have no houſes but the iraplcs, 
nor other pretectors but the gods. 


At firſt theſe were only defigned for involüntäry ho- 


micides; but when the people made them a ſanRuary 
For great criminals, they fell into a groſs contradiction. 
If they had offended men, they had much greater rea. 
ſor to believe they had offended the gods. 

Tuheſe aſylums multiplied in Greece. The temples, 
ſays Tacitus “, were filled with inſolvent debtors, and 
wicked flares; the magiſtrate found it difficult to exer- 
ciſe his office; the peeple protected the erimes of men az 
the ceremonies of the gods; at length the ſenate was 

obliged to retrenoh a great number of them. 

The laws of Moſes were perfectly wiſe. The man 
WhO involuntarily killed another, was innocent; but he 
was obliged to be taken away from before the eyes of 
the relations of the deceaſed; Moſes therefore appointed 
an aſylum f for ſuch unfortunate people. Great crimi- 
nals deſerved not a place of ſafety, and they had none t; 
the Jews had only a portable tabernacle, which conti- 


nually changed its place: This excluded the idea of a 


ſanctuary. It is true that they had afterwards a temple; 
but the criminals who would reſort thither from all parts 
might diſturb the divine ſervice. If perſons who had 
committed man- ſlaughter had been driven out of the 
country, as was cuſtomary among the Greeks, they had 
reaſon to fear that they would worſhip ſtrange gods. All 
thefe conſiderations made them eſtabliſh vities of refuge, 
Where op ae Toy! . N e of . N 


- Ana), ub. ii. + Numb. AIV. { Ibid. 


— 
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CHAP. iv. 
97 the mini Mere of 7 Abos. 255 


THE firſt men, ſays Porphyry, ſacrificed only veg: 
tables. In a worſhip fo ſimple, every one ieee | 
be prieſt in his own family. 
The natural defire of pleafing the Deity multiplied 
ceremonies. From hence it followed, that men employ- 
ed in agriculture became incapable of obſerving them 
all, and of filling up the number. | 

Particular places were conſecrated to the rods; it 
then became neceſſary that they ſhould have miniſters to 
take care of them; in the ſame manner as every citizen 
took care of his houſe and domeſtic affairs. Hence, the 
people who have no priefls are commonly barbarians: 
ſuch were formerly the Pedalians , and ſuch are ſtall the 
Wolguſky +. 

Men conſecrated to the Deity ought to be howto, 
eſpecially amongſt people who have formed an idea of a 
perſonal purity neceſſary to approach the places moſt 
agreeable to the gods, and for the n of Par- 
ticular ceremonies. 

The worſhip of the gods requiring a continual appli- 
cation, moſt nations were led to conſider the clergy as a 
ſeparate body. Thus, amongſt the Egyptians, the Jews, 
and the Perſians , they conſecrated to the Deity certain 


| families, who performed and perpetuated the ſervice. 


There have even been religions which have not only e- 
ſtranged ecclefiaſtics from buſineſs, but have alſo taken 
away the embarraſſments of a family ; and this is the 
practice of the principal branch of Chriftianity. 

I ſhall not here treat of the conſequences of the law of 
as : it is OS that it may become hurtful, in 


Q | Lilus Giraldus, p. 726. | 


+ A people of Siberia. See the account irene Mr, Everard | 
Yſbrant-Ides, in the Collection of Falle the. North, * Vide 


+ See Mr. Hyde. TEA 
NS 
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proportion as the body of the clergy may be too nu · 
merous; and, in conſequence of this, that of the * 
too ſmall. 

By the nature of the human underſtanding, we love 
in religion every thing which carries the idea of difficul. 
ty; as in point of morality we have a ſpeculative fondneſs 
for every thing which bears the character of ſeverity, 

Celibacy has been moſt agreeable to thoſe nations to 
whom it ſeemed leaſt adapted, and with whom it might 
be attended with the moſt fatal conſequences. In the 
ſouthern countries of Europe, where, by the nature of 
the elimate, the law of celibacy is more difficult to ob. 
ſerve, it has been retained ; in thoſe of the north, where 
the paſſions are leſs lively, it bas been baniſhed. Further, 
in countries where there are but few inhabitants, it has 
been admitted; in thoſe that are vaſtly populous, it has 
been rejected. It is obvious, that theſe reflections relate 

only to the too great extenſion of cclibacy, ung. not to 
AY itſel if | Jo” | 
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oe the bounds which the Going ought to prferibe to th ricke - 
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Theſe endleſs acquiſitions a pear to the people fo un- 


reaſonable, that he who ſhould ſpeak in their defence 


would be regarded as an ideot. 


The civil laws find ſometimes many difficulties in al- 


tering eſlabliſned abuſes, becauſe they are connected with 


things worthy” of reſpect: in this caſe, an indirect pro- 


ceeding would be-a greater proof of the wiſdom of the le- 


giſlator, than another which ſtruck directly at the thing 
itlelf, Inſtead of prohibiting the | acquifitions of the 


elergy, we ſhould ſeek to give them a diſtaſte for 
them ; 'to leave them the right, and to take away the 
ſact. <P OS OPT ee IP DE SIT BEG 

In ſome countries of Europe, a reſpect for the privi- 
leges of the nobility has eſtabliſhed in their favour a right 
of indemnity over immoveable goods acquired in moit- 


2 N 


main. The intereſt of the prince has, in the ſame caſe, 


made him exa& a right of amortization. In Caſtile, 
where there is no ſuch right, the clergy have ſeized upon 
every thing. In Arragon, where there is ſome right of 


amortization, they have obtained leſs: in France, where 


this right and that of indemnity are eſtabliſhed, they have 


acquired leſs ſtill ; and it may be ſaid, that the proſperity 


of this kingdom is in a great meaſure owing to the: ex- 
erciſe of theſe two rights. If poſſible then, "increaſe 
theſe rights, and put a ſtop to the mort main. 


Render the ancient and neceſſary patrimony of the 
clergy-ſacred and inviolable ; let it be fixed and eternal, 


like that body itſelf: but let new acquiſitions be out of 


their power. = | e 
Permit them to break the rule, when the rule is be- 
come an abuſe; ſuffer the abuſe, when it enters into the 


this maxim: The clergy ought to contribute to the 
«© expences of the ſtate, 


* 


Chap. 5. THE SPIRIT OF LAWS. 274 57 


They ſtill remember at Rome a certain memorial, ſent 
thither on ſome diſputes with the clergy, in which was 


| et the Old Teſtament ſay what 

« it will.“ They concluded from this paſſage, that the 
author of this memorial was better verſed in the lan- 
guage of the tax-gatherers, than in that of religion. 
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c H A P. vi 
a Of mondhiri. 


Pas leaft degree. of common ſenſe will let us ſee, 


that bodies deſigned for a perpetual continuance 
ſhould not be allowed to ſell their funds for life, nor to 
borrow for life; unleſs we want them to be heirs to 
all thoſe who have no relations, and to thoſe who do not 


chuſe to have any. Theſe men play againſt the People, 


but * hold the bank themſelves. 
: C 11 A P. vi. 
9 & the luxury of ſuperf tion. 


45 Tu OSE are guilty of impiety towards the pada,” 
ſays Plato *, „ who deny their exiſtence; or 

© whos while they believe it ic, Naintain that they da not 

C6 bs with what is done here below; or, "in fine, 
* who think that they can eaſily appeaſe them by ſacri- 


« fices; three opinions equally pernicious.” Plato has 


here ſaid all that the cleareſt light of nature has ever been 
able to ſay, in point of religion. 


The magnificence of external worſhip has a 8 


connection with the conſtitution of the ſtate. In good 


republics, they have curbed not only the luxury of va - 
nity, but even that of ſuperſtition. They have intro- 
duced * laws into religion. Of this number are 


many of the laws of Solon, many of thoſe of Plato on 


funerals, adopted by Cicero; and, in fine, ſome of the 


laws of Numa + on ſacrifices. 


Birds, ſays Cicero, and paintings begun jon finiſhed 


ina day, are gifts the moſt divine. We offer common 


things, ſays a Spartan, that we may always 1 it in 


our * to Wen * youu 


. "On Lites, lib. 3 *. . = | 
+ Rogum vino ne reſpergito,” ö Ae of the twelve tables. 


Ji 
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The deſire of man to pay his worſhip to the Deitys 
is very different from the | magnificence of this worſhip. 
Let us not-offer our treaſures to him, if we are not proud 
of ſhewing that we eſteem what he would have ue 
depen nts" 88 WALES" By et 
"IG What muſt the gods think of the gifts of the im- 
« pious,” ſaid the admirable Plato, 5+ when a good 
« man would bluſh to receive preſents from a villain 2” 

Religion ought not, under the pretence of gifts, to 
draw Pom the people what the neceſſities of ſtate 
have left thenſ but, as Plato fays “, © The chaſte and 
the pious ought to offer gifts which reſemble them- 

« ſelves.?? . . (EE 
Nor is it proper for religion to encourage expenfive 
funerals. What is there more natural, than to take 
away the difference of fortune in a circumſtance, and in 
the very moment, which equals all fortunes? | 


CHAP. vi. 


Of the pontificate. 


\I7 HEN religion has many minilters, it 1s natural 
for them to have a chief, and for a ſovereign 
pontiff to be eftabliſhed. In monarchics, where the 
ſeveral orders of the ſtate cannot be kept too diſtinQ, 
and where all the powers ought not to be lodged in 
the ſame perſon, i is proper that the pontificate be 
diſtint from the empire. The ſame neceſſity is not 
to be met with in a deſpotic government, the nature 
of which is to unite all the different powers in the 
ſame perſon. But in this caſe it may happen, that 
the prince may regard religion as he does the laws 
themſelves, as dependent on his own will. To pre- 
vent this inconvenience, : there ought to be monuments 
of religion, for inſtance, ſacred books, which fix and 
eſtabliſh it. The king of Perſia is the chief of the 


2 On Laws, lib. i. pe 5 


r | 4 
religion : but this religion 1s regulated by the Koran. 


The Emperor of China is the ſovereign. pontiff: but 
there are books in the hands of every body, ta which 


ranny. 
r CHAP. IX. 
| Of toleration in point of religion, 
divines themſelves muſt allow, that there is a great 


difference between tolerating and approving a religion. 
When the legiſlator has believed it a duty to permit 


ſhould enforce alſo a toleration amongſt theſe religions 


Go tr Grade. remſelves, It is a principle, that every religion which 


ger Pot WE. 


Hells is perſecuted, becomes itſelf. perſecuting : For as ſoon 


as by ſome accidental turn it ariſes from perſecution, it 
Attacks the religion which perſecuted 5 not as a religion, 
but as a tyranny. 

It is neceſſary then that the laws require from the ſe- 
veral religions, not only that they ſhall not embroil the 
Kate, but that they ſhall not raiſe diſturbances amongſt 
themſelves. A citizen does not fulfil the laws, by not 
diſturbing the gbvernment; it is requiſite Was we * 
not trouble any citizen whomlſoever. | 


| ©, 


CHAP. X. 
vl fone ſues o, 


have an extraordinary zeal for being eſtabliſſied in 
"ther places, becauſe a religion that can tolerate others 
ſeldom thinks of its own propagation; it. muſt therefore 
de a very good civil law, when the tate:is already ſatisfied 
with the eſtabliſned 8 45 not to Taller the eſtabliſh- 
ment of another. 5 5 
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he himſelf muſt conform. In vain a certain Emperor 
attempted to aboliſh chem; they triumphed over ty- 


w E are here politicians, and not divines: But the 


| the exerciſe of many religions, it is neceſſary that he 


. 


8 there are ſcarce any but perſecuting i that 
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This is then a fundamental principle of the politi- 
a laws in regard to religion: That when the 
is at liberty to receive or to reject a new religion, it | 

ought. to be A * it is ee, it "ue to 
be 3 | 


"CHAP. xl. 
Of changing a religion. 


A PRINCE who r to * or PER 
the eſtabliſhed religion of his kingdom, muſt preat 7 
expoſe himſelf. If his government is deſpotic, he runs 
a much greater riſk of ſeeing a revolution ariſe from ſuch 
a proceeding, than from any tyranny whatſoever, and a 
revolution is not an uncommon thing in ſuch ſtates. The 
reaſon of this is, becauſe a ſtate cannot change its reli- 
gion, manners, and cuſtoms in an inſtant, and with the 


ſame rapidity as the prince png the ordinance which 


eſtabliſhes a new religion. 

Beſides, the ancient religion is connected with the 
conſtitution of the kingdom, and the new one is not; 
the former agrees with the climate, and very often the 
new one is oppoſite to it. Moreover, the citizens, 


dilguſted with their laws, look upon the goverument 


already eftabliſhed with contempt; they conceive a jea- 


louſy — the two religions, inſtead of a firm belief 


in one; and, in a word, thoſe innovations give the 
ſtate, at leaſt for ſome time, both bad * and bad | 
delievers. 


SA. 


| CHA P. XII. x 


Of penal 3 


JENAL laws ho to be avoided, in relpaſtits 4. 
gion: They imprint fear, it is true; but as religion 
has alſo penal laws which inſpire” fear, the one is e 


by the other; and between theſe two * e of 
| fear the mind becomes bardened. | | 


rr a 


. 


A myft humble remenſtrance to the inguifitors of Spain and 


A. JEWESS of eighteen years of age, who was 
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The threatnings of religion are ſo terrible; and its pro- 


miſes ſo great, that when they actuate the mind, what- 
ever efforts the magiſtrate may uſe to oblige us to re. 


nounce It, he ſeems to leave 'us nothing when he deprives 
us of the exerciſe of our religion, and to bereave us of 
nothing, when we are freely allowed to profeſs it. 


It is not therefore by filling the ſoul with the idea of 


this great object, by haſtening her approach to that 
critical moment in which it ought to be of the higheſt 


importance, that ſhe can be moſt effeQually detached 
from any particular religion: A more certain way is to 


tempt her by favours, by the conveniences of life, by the 
hopes of fortune: not by that which warns her of dan- 
yer, but by that which makes her forget it; not by that 
which ſhocks her, but by that which 'throws her into 
indifference, at the time when other paſſions actuate the 
mind, and thoſe which the religion inſpires are huſhed 
Arito filence. A general rule in changing the religion; 
the invitations ſhould be much ſtronger than the penalties. 


The teniper of the human mind has appeared even 


in the nature of the puniſhments they have employed. 
If we take a ſurvey of the perſecutions in Japan *, we 
ſhall find that they were more ſhocked at cruel torments 
than at Tong ſufferings, which rather weary than affright, 
which are the more difficult to farmount from their ap- 
In à word, hiftory ſufficiently informs us, that penal 
laws hate never had any other effect but to deſtroy. 


C H A P. XIII. 
Portugal. 


- burnt at Liſbon at the laſt Auto da. e, gave oc- 
cafion to the following little piece; the moſt idle, I 


un the Collection of voyages that contributed te the eſta- 
bliſkment of an Eaſt-India Company, vol. v. e 


 Chap.,73 THE SPIRIT o LAW. 563 


believe, that ever was wrote. Wben we attempt ta 
prove, things ſo evident, we are ſure never to con- 
vince. 
The author declates, that though a Jew, he has a 
reſpect for the Chriſtian religion; and that he ſhould 
be glad to take away from the princes, who are not 
Chriſtians, a plaukble Prrtgnge. for perſecuting this re- 
gion. 
| "7 You complain,” ſays he: to the inguiſitors, | 6 that 
the Emperor of Japan cauſed all the Chriſtians in his 
« dominions to be burnt by a flow fire. But he will 
« anſwer, We treat you, who do not believe like us, ag 
« you yourſelves treat thoſe who do not believe like you: 
« You can only complain of your weakneſs, which has 
« hindered you from exterminating us, and which has 
« enabled us to exterminate you. 

But it: muft be confeſſed, that you. are much more 
7 cruel than this Emperor. You put us to death, who, 
« believe only what you believe, becauſe we do not be- 
« lieve all that you, believe. We follow a nice which 
zu yourſelves know to dare been formerly deer to 
4 God. We think that God loves it ſtill, and you 
« think that he loves it no more: And becauſe you judge 
thus, you make thoſe ſuffer by ſword and fire, who, 
hold an error ſo pardonable, as to . that God * 
4 ſtill loves what he once loved. 

If you are eruel to us, you are much more ſo to our 
« | children; you cauſe them to be burnt, becauſe they, 
| « follow the inſpirations given them by thoſe whom the 
« law of nature, and the laws of all nations — them 
« to regard as Gods. | 

*« You deprive yourſelves of the adragtage; you have 
«over. the Mahometans, with reſpe& to the mann. 
e which their religion was eſtabliſhed. When they. 
H boaſt of the number of their believers, you tell _ 
2 Wer m have obtained them by en ag. ar 


= the ceconomy of the goſpel is in the order of the rene 


The ſource of the blindeſs of the Jews! is, their not percei e. 
* . N it is in 11 7 IOW a e of his W 7 
it 
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«they have extended their religion by the ends Why 
« then do you eſtabliſh yours by fire? 
„When you would bring us over to you, we object 
a ſource from which you glory to deſcend. You reply 
« to us, that though your religion is new it is divine; 
« and you prove it from its growing amidſt the perſecu. 
« tion of Pagans, and when watered by the blood of 
« your martyrs. But at preſent you play the part of 
« the Diocleſians, and make us take yours. 
% We' conjure you, not by the Mighty God whom 
« both you and we ſerve, but by that Chriſt, who, you 
4 tell us, took upon him a human form, to propoſe him. 
* {elf for an example for you to follow; we conjure you 
&« to behave to us, as he himſelf would: behave, was he 
« upon earth. You would have us be Chriſtians, and 
« you will not be ſo yourſelves '/ 
Bat if you will not be Chriſtians, be at' leaſt men: 
4 Treat us as you would, if having only the weak 
« light of juſtice which- nature beſtows, you had not a 
« religion to conduct, and a revelation to enlighteu _ 
d If Heaven has had ſo great a love for you, 22 « 
| « to make you ſee the truth, you have received a great « 
| u Favour: But is it for children who have received the 6« 
| « inheritance of their father, to bas thoſe 10 have : 
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| « If you have this lh bide! it not from us by the : 
| e manner in which you propoſe it. The characteriſtic N 
| « of truth is its triumph over hearts and minds, and not ; 


ty 


«© that impotency which you confeſs, WHEY: you. would 
| «force us to receive it by tortures. 
| « If you were wiſe, you would not 7 us to death 
| « for no other reaſon but 'becauſe we are unwilling to 
| | «« deceive you. If your Chrift is the Son of God, we 
4 hope he will reward us for being ſo unwilling to pro- 
« fane his myſteries; and we believe, that the God 
ac vhůõ gm both you and we ſerve, will not puniſh us for 
| 4 having ſuffered death for a religion which he formerly 
| « gave us, only 8 we believe that he ſtill continues 
| « to give it 
| « You live in an a 


FFF ES 


in which the light of nature 


et * ſhines more bright. t . it has ever done; in which 


* 
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« philoſophy! bas | enlightened human W 
«jn which the morality of your (goſpel. has been more 


„known; in which the reſpectine rights of. mankind, - 


« with regard to each other, and the empire which one 
« conſcience has over another, are beſt underſtood. If 
ic you do not therefore ſhake off your ancient prejudices, 
% which, whilſt unregarded, mingle with your paſſions,” 
« it muſt, be confeſſed, that: you are incorrigible, in- 
« capable of any degree of light or inſtruction; and a 
« nation muſt be very happy: that giv: authority, to 
66 lech men. 

„ Would you have us frankly. tell you our e 

« « You conſider us rather as your enemies, than as the 
* enemies of your religion ; for if you loved.your reli- 
gion, you would not . 27 it to be evrrugtets by ir 
„ groſs ignorance. - 

Alt is neceſſary that we e ſhould ese you of one 
thing, that i is, if any one in times to come ſhall dare to 
« aſſert, that in the age in which we live the people of 
Europe were civilized, you will be eited to prove that 
they were barbarians; and the idea they will have of 

«.you, will be ſuch as will diſnonour your age, ns 
6« ſpread hatred. over all your hen e 
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E have ada 1 q the oats temper: 
V1, of, the people of Japan. The magiſtrates conſi- 


T7 


| dered the firmneſs which Chriſtianity inſpires, When 


* attempted to make the people renounce their faith, 

as in itſelf moſt dangerous; they fancied that it increaſed 
their obſtinacy. The law of Japan puniſhes ſeverely the. 
leaſt diſobedience. They ordered them to renounce. 
the * religion ; they 0 not renounce. a oo 
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us ſobedience; they puniſhed? this' crime, and vlt 
contfpuatce in dilobedienee ſeemed to' deſerve another 
Puninmend. 62: DIS 420 Toy, 
Punifhments' TR the Japanese are conſidered. FA 
the revenge of an inſalt done ro the prince. The ſongs 
*of triumph ſung by our martyrs appeared as an outrage 
— int him; the title of martyr provoked the mags 
Mrates; in their opinion it ſignified rebel; they did all 
in their power to prevent their obtaining it. It was 
then that their minds were exaſperated, and a horrid 
ſtruggle was ſeen between the tribunals that condemned 
and the accuſed who ſuffered; . . wu laws and 


thoſe of religion. 
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CHAP. xv. 


_ a eos ge = 
of the at of religion. =: 


Ar the people of the Eaſt, except the 8 
tans, believe all religions in themſelves indifferent. 
They fear the eſtabliſnment of another religion, nd 0 
otherwiſe than as a change in government. Amongſt 
the Japaneſe, where there are many ſeQs, and where the 
fate has bad for ſo long a time an ecclefiaftic ſuperior, 
they never diſpute on religion *, It is' the ſame with 
the people of Siam f. The Calmucs t do more, they 
make it a point of conſcience to tolerate every ſpecies of 
religion: at Calicut {| it is a maxim of the ſtate, that 


every religion 18 good. 
But it does not follow from TACIT that a fe 


brought from a far diſtant country, and quite a | 
ih climate, laws, manners, and cuſtoms, will have all the 
fiieceſs to which its holineſs might entitle it. This is 


. re true in pune * empires hetg 
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ſtrangers are tolerated at firſt, becauſe there is no atten- 
tion given to what does not ſeem to ſtrike at the autho- 
rity of the prince. As they are extremely ignorant, an 
European may render himſelf agreeable, by the know- 
ledge he communicates; this is very well in the begia - 
ning. But as ſoon as he has any ſucceſs, when diſputes 
ariſe, and when men who have ſome intereſt become 
informed of it; as their empire by its very nature above 
all things requires tranquillity, and as the leaft diſtur- 
bance may overturn. it, they proſcribe the new religion, 
and thoſe who preach it; diſputes between the preachers 
breaking out, they begin to entertain a diſtaſte for a 
religion on which even thoſe who propoſe it are not 
agreed. 1 HEMT 


BOOK XXVI. 


Of Laws as relative to the Order of Things on 
55 which they determine. 9 8 85 


cHAP. I 
TIE Idea of this book. 


EN are governed by ſeveral kinds of laws; by 
M the law of nature; by the divine law, which is 
that of religion; by eecleſiaſtical law, otherwiſe called 
canon law, which is that of religious polity z by the 
law of nations, which may be conſidered as the civil 
law of the univerſe, in which ſenſe every nation is 2 
citizen; by the general political law, whoſe object is 


| that human wiſdom which has been the foundation of 


all ſocieties; by the particular political law, which relates 

to each ſociety; by the law of conqueſt, founded on this, 

* one nation has been willing: and able, or bas had 8 
oL. IL | __ PO Pn 
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_righit to offer violence to another; by the eivil law of 
every ſociety, by which a citizen may defend his poſſeſ. 
fions and bis life againſt the attacks of any other citizen; 
in fine, by domeſtic law, which proceeds from a ſociety, 
being divided into ſeveral families, all which have need 
* a particular government. 

There are therefore different orders of hag 1 TY 
Fublimity of human reaſon confiſts in perfectly knowing 
to which of theſe orders the things that are to be de. 
termined ought to have a principal relation, and not to 
throw into ene theſe nen, which ſhould govern 


hope et 


CHAP. II 
" laws 4 vine and human. 


WE ought not to decide by Brin ws what ſhould 
be decided by human laws, nor determine by 
; human what ſhould be determined by divine laws. 
Theſe two ſorts of laws differ in their original, i in car 
2 and in their nature. 

It is univerſally acknowledged, that human Wo are 
in their own nature different from thoſe of religion; this 
Is an important principle; but this principle is itſelf ſub- 
a — to others, which muſt be enquired after.” 

It is in the nature of human laws to be babes to 

all the accidents which can happen, and to vary in pro- 
portion as the will of man changes; on the contrary, by 
the nature of the laws of religion, they are never to vary. 
Human laws appoint for ſome good; thoſe of religion 
"for the beſt; good may have another object, becauſe thete 
are many kinds of good: but the beſt is but one; it 
cannot therefore change. We may change laws, becauſe 
they are reputed no more than good; but the mn 
of religion are always ſuppoſed to be the beſt. 
2. There are kingdoms, in which the laws are of no 
value; as they depend only on the capricious and fickle 
humour of the ſovereign. If in theſe kingdoms the laws 
of religion were of the anus nature as the 188 laws, 


x 


»» Lib. ix. on Laws. 
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the- laws of religion too would be of no value. It is 
however neceſſary to the ſociety, that it ſhould have 
ſomething _ ang it is e W has thas- 1 
bilit 5 
4s The fe influence of 8 e "Wang 1 3 | 

believed; that of human laws from their being feared. 

Antiquity ſuits with religion, becauſe we have frequently 
2 firmer belief of things in proportion to their diſtance; 
for we have no ideas annexed to them drawn from thoſe 
times, which can contradict them. Human laws, on 
the contrary, receive advantage from- their novelty, 
which implies the actual and particular attention of the 
legiſlator to put them in execution. EE. 2 


nap. ut 
of civil law: conrary to the Loni of nature: 1 rp 
'F a fines lee Plato * defends himſelf; od kills I 


freeman, he ought to be treated as a parricide. 'This 
is a civil law which puniſhes ſelf deſence, though 3 | 
by nature. ; 

The law of Henry VIII. mhich condemned a man, 
without being confronted by witneſſes, was cobtrary to 
ſelf-defence. In fact, in order to paſs ſentence of con- 
demnation, it is neceſſary that the witneſſes ſhould know 
whether the man againſt whom they make their depoſi - 
tion is he whom they accuſe, and that this man be at 
liberty to ſay, I am not the perſon you mean. 

The law paſſed under the ſame reign, which con- 
demned every woman who having carried on a criminal 
commerce did not deelare it to the king before ſhe mar- 


riled him, violated the regard due to natural modeſty. It 


is as unreaſonable to oblige a woman to make this de- 
claration, as to oblige a man not to attempt the e 
of his own life. 

The law of Henry II. which condemned the woman 


* who loft her child, in caſe ſhe did not make 


$13? 
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* her pregnancy to the magiſtrate, was nt leſs 
ary to ſelf-defence. It would have been ſufficient 
oy oblige her to inform one of her neareſt relations, who 
might watch over the preſervation of the infant. 

Gundebald “ king of Burgundy decreed, that if the 
_ wife or ſon ora perſon guilty of robbery did not reveal 
the Erime, they were to become ſlaves. This law was 
contrary to nature: A wife to inform againſt her huf. 
band! a fon to accuſe his father! To avenge one crimi- | 
nal action, they ordained another ſtill more criminal. 

There has been much talk of a law in England 15 
which permitted girls ſeven years old to chuſe a huſ- 
band. This law was ſhocking two ways; it had no 
regard to the time when Nature gives maturity to the 
underſtanding, nor to the time when ſhe gives maturity 
to the body. 

"Amongſt the Romans, 2 father might oblige his 
daughter to repudiate her huſband , though he him- 
ſelf bad conſented to the marriage. But it is contrary 
to Nature for + a  Givorce to be in the power of a third 
On | 
A divorce can be agreeable to Nature, vals when 
It 18 by conſent of the two parties, or at leaſt of one of 
them; but, when neither conſents, it is a monſtrous 
kind of divorce. In ſhort, the power of divorcement 
can be given only to thoſe who feel the inconveniencies 
of marriage, and who are ſenſible of the moment when 
it is for their intereſt to make them ate, | 


* Law of the Burgundians, 6 
+. Mr. Bayle, in his criticiſm on the hiſtory et Calviniſm, teak 
of this law, page 263. 
W eee the codes de repudiis „ede db moridur 
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1 HE hn of Recefſuinthus ®, permits the children of 
| +, the:adaltereſs,. or thoſe of her huſband, to- accuſe 
her, and to put the. ſlaves of the houſe to the torture. 
How iniquitous the law, which to preſerve a purity of 
morals, overturns nature, the e the n of all 
morality! ! 
With pleaſure we behold i in our ee a young ha | 
ro expreſs as much horror againſt the diſcovery: of his 
mother · in · law's guilt, as againſt the guilt itſelf. In his 
ſurpriſe, though accuſed, judged, condemned, proſeribed, 
; and covered with infamy, be ſcarcely dares to reflect on 
the- abominable blood from which Phædra ſprang; he 
abandons all that is moſt dear, the moſt tender object, 
x all that lies neareſt his heart, all that can fill him with 
| rage, to deliver himſelf up to the unmerited vengeance 


ung * * 1 — 


. N that {one us with this , Ana; 

; | | ö 7 A 

ee OE ROE 

8 Caſes i in hich We may Judge by the principles of the ab 

law, in in. the principles of the law of nature. © 

AN WN law obliged children +' to provide *Y 

4 their fathers, when fallen into poverty; it excepted 
thoſe who were born of a courtezan 2, thoſe 'whoſe cha- 
ſtity had been infamoufly proſtituted by - their father, 


and thoſe whom he had not learned i N mae * owl 
my y_ youw rad | 4 


53 the ode of the Videoths, lib. ni. tit 4. ſee. 13. | 
+ Under pain of infamy, another under pain of eren. 
I Plutarch, life of Solon. | 
* Plutarch, life of Solon, and Galliencs i in exhort, = art, 6 . 

| P 5 


of the gods. It is Nature's voice, the ſweeteſt: ol, ebe, 
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The lau- conſidered that, in dhe firſt caſe; the father 


heing uncertain, he had rendered the natural obligation 
precarious; that in the ſecond he had ſullied the life he 
had given, and done the greateſt injury he could do to 


his children in depriving them of their reputation; that 


in the third, he had rendered inſupportable a life which 
had no means of ſubſiſtence. The law ſuſpended the 
natural obligation of children, becauſe the father had 
violated his; it looked upon the father and the ſon as no 
more than two citizens, and determined in reſpect to 


chem only from civil and political views; ever conſidering, 


that's good republic ought. to have a particular regard 
to manners. I am of opinion that Solon's law was good 


in the two firſt caſes; that, in which nature leaves the 
fon ignorant who is his father, and that where it in a 
manner directs he ſhould: not know him; but 1 cannot 
approve of it in the third, where the father has _ vio- 
5 an epo Ah of the eo 46 4 


e 99. , ax 


2 Tha * e of ſucce gion or 1 depends. on the 
| 8 of political or civil law, and not on 1 oY the 
law of nature. 


PHE Wobei law n that no woman ſhould 
be left heireſe to an eſtate, not even if the was an 
only child. Never was there a law, fays St. Auguſtine}, 
more unjuſt. A formula of Marculfus - treats that 
cuſtom as impious, which deprives daughters of the 
right of ſucceeding to the eſtate of their fathers, Juſti- 
nian gives the appellation of barbarout to the right 
which the males had — of ſucceeding in prejudice 

to the — — Theſe notions proceed from their 
bn conkdered the right of children to ſuceeed to their 
father's poſſeſſions, as e e of the law of * 
which it is not. . 


4 Decivitate Dei, ub. i. 
} Lid, i. cap. 12. Novel zr. 


&:S : * ; 
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mands that children ſhould ſucceed to their father's mW 
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The law of nature ordains, that fathers ſhall provide 
for their children; but it does not-obhge them to make 
them their beirs. . The diviſion of property, the laws of 
this diviſion, and the ſucceſſion after the death of the 
perſon who bas had this diviſion, ean be regulated only 


by the cammunity, and ee dy nen or el 


1 


It is . that a voliticel or ivil ales fro quenady ge. 


but it does not always make this neceſſary. 
There may be ſome reaſons given why the Joes 75 our 


hefs appoint that the eldeſt: of the males, or the neareſt 


relations of the mile fide ſhould have all, and the females: 
nothing, and why by the laws of the Lombards +. the ſiſ- 
ters, the natural children, the other relations, and, in their 


default, the wenlrn _— ſhare the inheritance with the 


daughters. ARIAS; 
It was gene in ſome of the dypatiica of China, 


| that the brothers of the emperor. ſhould | ſucceed to the 


throne, and that the children ſhould not. If they were 
willing that the prince ſhould have a certain degree of 
experience, if they feared his being too young, and if it 
was become neceſſary to prevent eunuehs from placing: 


children ſucceſſively on the throne, they might very juſt- 


ly eſtabliſh ſuch an A of ſucceſſion; and, hen ſome | 
writers have treated theſe brothers as uſurpers, they have 


- judged only from ideas received from. the laws of cheir 


own countries. 
.* According to the Ss ah Numidia , Daene 
ther of Gala, ſucceeded to the kingdom, ee. 


| his ſon. - 


There are monroe. merely elefive ; ad) frond it is 


evident that the order of ſuceeſſion ought to be derived 
from the political or civil laws, it is for theſe to decide 


in what caſes it is agreeable to reaſon, that the ſueceſſion 


be granted to — and in des en r _ 
* —— 


+ Lib. ii. tit. 14. ſec. 6, 7, and 8. 
I Du Halde on the ſecond dynaſty. ; 
Liv decad. 3. Ib. ix. 
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In a kingdom of Arabia , the day the ſovereign 
mounted the throne, they ſet guardians overall the preg. 
-”” nant women of the country, and the child who” came firſt 
into the world was the heir-apparent.” | a 

In countries where polygamy is eſtabliſhed, ahe. N 
has many children; the number of them is much pi 
in ſome, of theſe countries than in others. There: are 
ſtates where it is impoſſible for the people to maintain 
tlie children of the king: they might therefore make it a 
law, that the crown ſhall devolve, not on the Ting! s chil- | 
dren but on thoſe of his fiſter. © 

A prodigious number of children would expoſs the 
tate to the moſt dreadful civil wars. The order of ſue- 
ceſſion which gives the crown to. the children of the 
ſiſter, the number of whom is not larger than "thoſe of 
a prince who has only one Ne muſt brevent thele 
inconveniencies. 

There are people along lth? teafons of fate, or 

e maxims of religion, have made it neceſſary that the 

crown ſhould be always fixed in a certain family: from 
- hence, in India, proceeds the jealouſy of their 4 tribes, 
and the fear of loſing the deſcent: they have there con- 
ceved that never to want princes of the bload- royal, they 
ought to take the children of the eldeſt fifter of the king. 
general maxim: it is an obligation of the law: of 
nature to provide for our children; but to make them 

our ſucceſſori i is an obligation of the civil or e 

law. From hence are derived the different regulation 


2 


with reſpett to. haſtards, in the different countries of the th 
world; theſe are n to the civil or wa Ee fo 
of each 3 al n *. 
babe lid. l. N | M 855 an 
1 As at Lovengo in Africa. See the colleion nite. a tic 
contributed to the ps ee dh an ne company, vol. 
WA;pArt.L.P-. 114. 8 N. yt o . 
See Edifying — 14. ce the ieee oantributed an 


to the eſtabliſhment of an kalt * e vol. iii. rt: 3 
he | | | JC 1 


Chap. 8. TE SPIRIT OF 1 
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nec regulate, „nen 
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th 1 ought, not. ta decide by the precepts of. religio ion ata 


| belongs only to the. law of, nafure.. 


THE Ab) pes haye a moſi ſevere lent & 60% days, 
which weakens them to ſuch a degree, that for a 
long time they are incapable of buſineſs: the Turks“ do 
not fail to attack them after their lent. Religion ought, 
in favour. of the natural right of ſelf-defence, to et. 
bounds to theſe cuſtoms. 

The Jews were obliged | to keep the ſabbath; but it 
was an inſtance of great ſtupidity in this nation not 
to defend themſelves when their enemies c ole to at- 
tack them . on this da Camby ſes, laying fiege to 

4 rank a great number of thoſe” 
animals which the Egyptians. regard as ſacred; the con- 
ſequence was, that the ſoldiers of the garriſon durſt not 
moleſt them. Who does not ſee that ae is Aa, 


"uy, Jo peter to eyery precept? _ 3 F 
| c H A P. vill. En, E 


in he which fouls be be by thoſe 70 — any, 2 


Bye the + ail law of the Romane, be who wok a * 

privately from a ſacred place was puniſhed only for 
the gal of theft: by the + canon law, he is en $ 
for the crime of ſacrilege. The canon law takes 3 
zance of the place; the civil law of the fact. But to oh 
tend only to the place, is neither to refle& on the nature. 
and definition of a theft, nor on the nature 1 We! 
tion of ſacrilege. N | | 


A Colle gion of voyages ont nere to the « etblifimearoE oo 


an Eaſt-India company, vol. iv. p. 35. and 103. 


f Leg. 5. ff. ad leg. Juliam peculatus. 


} Capite — 17. queſtione — Cujus obſervat. lib. xiii, cape, . 
Pe tom, 3. 


Fad 
fer ligns; and, in fine, becauſe the children of the 


bee 
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As the huſband may demand a ſeparation by reaſon of 
the infidelity of his wife, the wife might formerly * de. 
nd it on account of the infidelity of the huſband, 
This cuſtom, contrary to à regulation made in the f 


Roman laws, was introduced into the eccleſfiaſtic courts f, 


where nothing was regarded but the maxims of canon 
w; and indeed, if we conſider marriage as a thing mere. 


ly ſpiritual, and as relating only to the things of another 


life, the violation is in both caſes the ſame. But the 


Political and civil laws of almoſt all nations have with 


reaſon made a diſtinction between them. They have re- 
quired from the women a degree of reſerve and continen- 
dy, which they ba ve not exacted from the men; becauſe, 
in women, a violation of chaſtity ſuppoſes a renuncia- 
tion of all virtue; becauſe women, by violating the laws 


of marriage, quit the ſtate of their natural dependence; 
W ature has marked the infidelity of women with 


fe. born in adultery neceſſarily belong, and are an ex- 
pence to the huſband, while the children produced by the 
adultery of the Fulpand, are not the wife's, nor are an 


expence to the wife. | 


Co N ky : 4 8 H A P. 1x. 


That thing which 2 to be na _ the principles 7 


civil law can re be * oy thoſe of religi gion. 
Tur laws of religion have a greater ſublimity; the 


civil. laws a greater extent. 

The laws of perfection drawn from religion have more 
in view the goodneſs of the perſon that obſerves them, 
than'of the fociety in which they are obſerved: the civil 
laws, on the contrary, have more in view the moral . 


neſs of men in * than that of individuals. 


* Beautmanoiy on the ancient 1 of Beanyoiſi, chap. 18. 
f Law of the firſt code, ad. leg. Fuliem adulteriis. 4 
. preſent. they do got, aan cogniſance of, theſe things in 


| France. 


* 


. — ¶ lll... ⅛˙— 0t.wd 


r 


* 


= 72 4 Oh & we © @4 we 


— 


"ot venerable as thoſe ideas are, which anti 
foring from religion, they ought not always to ſerve as a 


firſt principle to the civil laws, becauſe theſe have an- 78 


other, the general welfare of ſociety. 

The Romans made regulations amongſt themſelves 
to preſerve the morals of their women; | theſe were 
political inſtitutions. Upon the eſtabliſhment of mo- 
narchy, they made civil laws on this head, and formed 
them on the principles of their civil government. When 
the Chriſtian religion became predominant, the new 
laws that were then made had leſs relation to the general 
rectitude of morals, than to the holineſs of marriage ; ; 


| 11 had leſs regard to the union of the two ſexes i in a 


civil, than in a ſpiritual ſtate. 

At firſt, by the * Roman law, a huſband who brought 
back his fe into bis houſe, after ſhe had been found 
guilty of adultery, was puniſhed as an accomplice in her 
debauch. Juſtinian + from other principles ordained, 
that during the ſpace of two years he might go and a 


her again out of the monaſtery. 


Formerly, when a woman, whoſe huſband was gone | 
to war, heard no longer any tidings of him, ſhe might 
eaſily marry again, becauſe ſhe had in her hands the 
power of making a divorce. The law of + Conſtantine 
obliged the woman to wait four years, after which ſhe 
might ſend the bill of divorce to the general; and, * 
her huſband returned, he could not then charge her with 
adultery. But Juſtioian || decreed, that, let the time be 
ever ſo long after the departure of her huſband, ſhe 
not marry, unleſs by the depoſition and oath of the gene- | 
ral ſhe covld prove the death of her huſband. Juſtinian 


had in view the indiſſolubility of marriage; but we may 


ſafely ſay, that he had it too much in view. He de- 
manded a poſitive proof, when a negative proof was 


luſſczevt ; | he e 4 e Lene n to 


; 


35 * 1 7 


9 1852 IL $: me ff. as leg. Juliam. * adukteriis. 
f Nov. 134. col. 9. cap. 10. tit. 170. | 


t Leg. 7. eod. de re pudiis et judicio de morib,. ble. 
I Auth, hodie quantiſcumque, code de repudiiꝭ 
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give an account of the fate of a man at a great diftance, 
and expoſed to ſo many accidents; he preſumed a crime, 
that is, a geſertion of the huſband, when it was ſo na. 
tural to preſume his death. He injured the comman. 
wealth by obliging women to live out of marriage; 
he ;ojured individuals by expoſing them to a thouſand 
dangers. 334 SENG & 
The law of Juſtinian “, which ranked amongſt the 
[cauſes of divorce the conſent of the huſband and wife 
to enter into a monaſtery, was entirely oppoſite to the 
principles of the civil laws. It is natural that the cauſe, 
of divorce ſhould have their origin in certain impedi. 
ments, which could not be foreſeen before marriage; but 
this deſire of preſerving chaſtity might be foreſeen, ſince 
it is in ourſelves. This law favours inconſtancy in a 
Nate, which is by its very nature perpetual ; it ſhocks 
the fundamental principle of divorce, which permits the 
diſſolution of one marriage only from the hope of another. 
In ſhort, if we view it in a religious light, it is no more 
than giving victims to God without a ſacrifice. 


KA. X. 


In what caſe wwe ought to follow the civil law which permit 


and not the law of religion which forbids. 


HEN a religion which prohibits polygamy is in- 


5 8 0 troduced into a country where it is permitted, we 


cannot believe, (ſpeaking only as a politician), that the 
laws of the country ought to ſuffer a man who has many 
wives to embrace this religion, unleſs the magiſtrate or 
the huſband ſhould indemaify them by reſtoring them 
ſome way or other to their civil ſtate. Without this 
their condition would be deplorable; no ſooner would 
they obey the laws, than they would find themſelves 
deprived of the greateſt advantages of ſociety, 


* 


* 
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| . | y man , courts, 4 tis ſhould a, not be regulated. by the 

6 - maxcims ef thoſe tribunals : which relate to the other li ife. 

. 7 RE tubuaal- of the inquiſition, formed by _- 

. 1 Chriſtian monks on the idea of the tribunal of peni- 

e tence, is contrary to all good policy. It has every where 

8 wet with a general diſlike, and muſt have ſunk under the 

. oppoſitions i it met with, if thoſe who were reſolved to eſta- 

t bliſh it had . drawn elrantegee even from theſe ep- ; 
- poſitions. x 

a This nal; is eee e, in all governments. ia 

4 monarchies, it only makes informers and traitors; in re- 

e publics it only forms diſhoneſt men; in a delpotis its 

. it is as e as the nnn itſelf 10 80 , 


| The fame ſalieb continued. 


1 15 is one abuſe of this eribunal, that of two eat 
accuſed of the ſame crime, he who denies is con- 
demned to die, apd he who confeſfes avoids the puniſh- 
n- WM ment. This has i its ſource 1n monaſtic ideas, where he whos 
ye denies ſeems in a ſtate of impenitence and damnation, 
he and he who confeſſes in a fiate of repentance and al 
ny tion. But a diſtinction of this kind can have no relation 
or to human tribunals. Human juſtice, which ſees only 


m Wl the actions, has but one compact with men, namely, 
us that of innacence; divine-juſtice, which ſees the ere 
d TOE that 0 innaceoae e ener 21046 


es A, 469 
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CHAP. XIII. 


* n ha caſes, with regard to marriages, we ought to fol 
law the laws of religion, and i in what caſe; en wwe ſhould 
e the civil laws. 


I T has . in all ages and countries, chat aide | 

has been blended with marriages. When certain 
things have been conſidered as impure or unlawful, and 
were nevertheleſs become neceſſary, they were obliged to 
calt in religion to A N in the one caſe, and to re- 
Prove in others. 

On the other hand, as marriage is, of all human ac- 
tions, that in which ſociety i is moſt intereſted, it became 
proper that this ſhould be regulated by the civil laws. 
-* Every thing which relates to the nature of marriage, 
its form, the manner of contracting it, the fruitfulneſs 
It occaſions, which has made all nations conſider it as the 
object of a particular benediction; a benediction which, 
not being always annexed to it, is ſuppoſed to depend 
on certain ſuperior graces: all this, I ſay, is within the 
| alert: of religion. - _ 

The 8 this union, with regard to pro- 
perty, the reciprocal advantages, every thing which has 
a relation to the new family, to that from which it ſprung, 
and to that which 1s expected to ariſe; all this relates to 

tle elvil laws 
As one of the great objects of marriage is to take a. 
way that uncertainty which attends unlawful conjunQions, 
religion here ſtamps its ſeal, and the civil law joins theirs 
to it; to the end that it may be as authentic as poſſible, 
Thus, befides the conditions required by religion to 
.make a marriage — hs civil laws may ſtill exact o 
thers. 

The civil laws receive this power from their being ad- 
Jitionat obligations, and not contradictory ones. The 
Jaw of religion inſiſts upon certain ceremonies, the civil 


laws on the ms of — in this caſe they 


| 
a 
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demand ſomething more than that of . but they | 
demand nothing contrary to it. 

It follows from hence, that the religious law muſt de- 
cide whether the bond be indiſſoluble or not; for, if the 
laws of religion had made the bond ia nile and * 
civil laws had declared it might be broken, they woul 
be contradiQtory to each other. | | 

Sometimes the regulations made by the civil laws with 
reſpe to marriage are not abſolutely neceſſary ; ſuch are 
thoſe eſtabliſhed by the laws, which, inſtead of annulling 
the marriage, only puniſh thoſe who contract it. 

Amonglit the Romans the Papian law declared thoſe 


marriages illegal which had been prohibited, and yet only 
ſubjected them to a penalty ; but a /ſenatuſconſultum, 


made at the inſtance of the 8 Marcus Antoni. 
nus, declared them void; there then no longer ſubſiſted Þ 
any ſuch thing as a marriage, wife, dowry, or huſband, 
The civil laws determine according to circomftances: 
ſometimes they are moſt attentive to repair the evil; at 
be to prevent it. | | 


CHAP. Xv. 


In what inflances marriages between relations fhould be re. 


 gulated by the laws of nature, and in bar inflances by 
| the "_ laws. TONE | 


WITH e re rd to the prohibition of marriage be- 
tween relations, it is a thing extremely delicate to 

fix exactly the point at which the laws of nature ſtop, 

and where the civil laws begin. For this purpoſe we 

muſt eſtabliſh ſome principles. | 
The marriage of the ſon with the Saber confounde 
the ſtate of things; the ſon ought to have an unlimited 


ee what hath bon ſaid on this ſubje& i in wich xxiii. 
21. | 


f See law 16, F Oe ritu nuptiarum, a_k law © $: 1. ao per 
de donat ionibus inter virum et a, 
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reſpect to his mother; the wife owes an unlimiteg re. 


ſpect to her huſband; therefore the marriage of the 
mother to her ſon would ſubvert the natural ſtate of both, 
Beſides, nature has forwarded in women the time in 
which they are able to have children, but has retarded 
it in men; and, for the ſame reaſon, women ſooner loſe 
this ability, and men later. If the marriage between 
ce mother and the ſon was permitted, it would almoſt 
always be the caſe, that, when the huſband was capable 
of enter ing into the views of nature, the wife would be 
incapable. 

The marriage between the father and the daughter i is 
contrary to nature, as well as the other; but it is leſs 
contrary, becauſe it has not theſe two obſtacles. Thus 
the Tartars, who may marry their daughters “, never 
marry their mothers, as we ſee in the accounts we have 
of that nation f. 

It has ever been the natural daty of fathers to watch 
over the chaſtity of their children. Entruſted with the 
care of their education, they are obliged to preſerve the 
body in the greateſt perfection, and the mind from the 
leaſt corruption; to encourage whatever has a tendency 

to inſpire them with virtuous deſires, and to nouriſh a 
becoming tenderneſs. Fathers, always employed in pre- 
ferving. the morals. of their children, muſt have a natural 
averſion to every thing that can render them corrupt. 
Marriage, you will ſay, is not a corruption ; but before 
marriage they mult ſpeak, they muſt make their perſons 
beloved, they muſt ſeduce: it is this ſeduction which 
ought to inſpire us with horror. 

„There ſhould be therefore an 3 CAL 
between thoſe who ought to give the education, and 
thoſe who are to receive it, in order to prevent every 
kind of corruption, even though the motive be law- 
| Wh. Rs do fathers lo carefully 3 thole whe are 


- 


A This how þ is very ancient amongſt FRAY Atti ; fon Priſcus 


In his embaſſy, ſtopped in a certain place to marry ſca his daugh- 
ter. A thing permitted, he 2 ** the laws of the a 


p. 22. 


+ Hiſtory of the Tartars, Part tis, p. 236. 24S 3 
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to marry their daughters of their company and fami- 
liarit | 

or + horror that ariſes againſt the inceſt of the braclies 
with the ſiſter ſhould proceed from the ſame ſource. 
The deſire of fathers and mothers to preſerve the morals 
of their children and families untainted, is ſufficient to 
inſpire their offspring with. a deteſtation of every thing 


that can lead to the union of the two ſexes. 


The prohibition of marriage between coufin-germans 
has the ſame original. In the early ages, that is, in the 
times of innocence; in the ages when luxury was un- 
known, it was cuſtomary for * children upon their mar- 
riage not to remove from their parents, but to ſettle in 
the ſame houſe, as a ſmall habitation was at that time ſuf- 
ficient for a large family : the children + of two brothers, 
or couſin-germans, were conſidered both by others and 
themſelves as brothers. The eſtrangement then between 
the brothers and ſiſters, as to marriage , ſubſiſted alſo 
between the coulin-germans. 

| Theſe principles are ſo ſtrong and ſo natural, that they 


have had their influence almoſt all over the earth, inde- 


pendently of any communication. It was not the Ro- 
mans who taught the inhabitants of Formoſa |], that the 
marriage of relations of the fourth degree was inceſtu — 
ous: it was not the Romans that communicated this ſen» 
timent to the Arabs “: it was not they who taught it to 
the inhabitants of the Maldivian iſlands Þ. 

But, if ſome nations have not rejected marriages be- 
tween fathers and children, Aae and brothers, \ we have 


0 It was "in among? the ancient Romans. 


+ Amongſt the Romans they had the ſame name; the couſin- 
germans were called brothers. 


4 It was thus at Rome in the feſt ages, till the people ds A 
law to permit them; they were willing to favour a man extremely 
popular who had married his couſin-german. Plutarih's 3 | 
entitled, Dueftions concerning the affairs of the Romans. 


Collection of voyages to the Indics, vol. v. part I; An ac- 
count of the ſtate of Formoſa. 


Foran, Chap. Of women. I Fee Francis Pirard. 


a 


184 THE sIRTT OF LAWS. Book XXV1, 
ſeen in the firſt book, that intelligent beings do not al. 


ways follow the law of nature. Who could have imagined 
it! Religious ideas have frequently made them fall into 
| theſe miftakes. If the Affyrians and the Perſians mar- 
ried their mothers, the firſt were influenced by a religi- 
ous reſpe& for Semiramis, and the ſecond did it becauſe 
the religion of Zoroaſter gave a preference * to theſe 
marriages. If the Ægyptians married their ſiſters, it 
proceeded from the wildneſs of the Egyptian religion, 
which conſecrated theſe marriages in honour of Iſis. As 
the ſpirit of religion leads us to attempt whatever is great 
and difficult, we cannot infer that a thing 1s natural from 
its being conſecrated by a falſe religion. 
The principle which informs us that marriages between 
fathers and children, between brothers and liſters, are 
prohibited, in order to preſerve natural modefly in fami- 
lies, will help us to the diſcovery of thoſe marriages that 
are forbidden by the law of nature, and of thoſe which 
can be ſo only by the civil law. 
As children dwell, or are ſuppoſed to dwell © in wen 
facher s houſe, and conſequently the ſtepſon with the ſtep- 
mother, the ſtepfather with the ſtepdaughter or wife's 
daughter, the marriage between them is forbidden by the 
law of nature. In this caſe the reſemblance has the ſame 
effect as the reality, becauſe it fprings from the ſame 
cauſe : The civil law neither can, nor * to ** 
theſe marriages. 
- There are nations, as we have * dblerwd; a- 
; mongſt whom couſin-germans are conſidered as brothers, 
becauſe they commonly dwell in the ſame houfe; there 
are others, where this cuſtom is not known. Among 
the firſt, the marriage of couſin · germans ought to be re- 
garded as contrary to nature; not ſo among the others. 
But the Jaws of nature cannot be local. Wherefore when 
theſe mart ĩages are forbidden or permitted, they are, ac- 
cording. to the N permitted or forbidden by | 
e law. . 5 


1 1 = a 


- iis. a ME 


* They were kd 48 more Bonourable. See Philo De 
ä Jegib. que . ad dine decalogi. Pe 1640. 
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It is not a neceſſary cuſtom for the brother-in-law and 
the ſiſter-in-law to dwell in the ſame houſe. The mar- 
riage between them is not then prohibited to preſerve 
chaſtity in the family; and the law, which forbids or 

ermits it, is not a law of nature, but a civil law, reg 
lated by circumſtances, and dependent on the cuſtoms of 
each country: Theſe are caſes on which the laws depend 
on the morals or cuſtoms of the inhabitants. | 

The civil laws forbid marriages, when, by the cuſtoms 
received in a certain country, they are found to be in the 
fame circumſtances as thoſe forbidden by the law of na- 
ture; and they permit: them when this is not the caſe. 
The prohibitions of the laws of nature are invariable, 
becauſe the thing on which they depend is invariable; 
the father, the mother, and the children neceſſarily dwell | 
in the ſame houſe. But the prohibitions of the civil 
laws are accidental, becauſe they depend on an aceidental 
circumſtance; coufin-germans and. others dwelling 1 in the 
houſe by accident. 

This explains why the hve of Moſes, thoſe of the 
Egyptians *, and of many other nations, permitted the 
marriage of the brother-in-law with the fifter-in-law, 
whilſt theſe very mam, were difallowed by other 
nations. 

In the Indies they have a very natural * for 
admitting this ſort of marriages. The uncle is there 
conſidered as the father, and is obliged to maintain and 
educate his nephew, as if he was his own child: This 


proceeds from the diſpoſition of theſe people, which is 


good-natured and full of humanity. This law, or this 
cuſtom, has produced another; if a huſband has loſt his 
wife, he does not fail to marry her ſiſter; and this is ex- 
tremely natural; for his new conſort becomes the mother 


of her EN children and not a cruel e | 


— 0 see r 8. of the ads De nel et mer . , of | 


166 THE sPIRH OF LAWS. Bock XVI 


CHAP. xv. 


That abe hap not gating; by" the principles of politic tical 
lau, thoſe things which I on the 3 of civil 


law. 


Is men hive given up > theie natural independence to 
live under political laws, they have given up the 
5 5 community of goods to live under civil laws. 

Buy the firſt, they acquired liberty; by the ſecond, 
property. We ought not to decide by the laws of li 
berty, which, as we have already ſaid, is only the go- 
vernment of the community, what ought to be decided 
by the laws concerning property. It is a paralogiſm to 
ſay, that the good of the individual ought to give way 
to that of the public: This can never take SS but 
when the government of the community, or, in other 
words,' the hberty of the ſubje& is concerned; this does 
not affect thoſe cafes which relate to private property, 
beeauſe the public good conſiſts in every one's having 
that property, which was given him by the civil 1 
invariably preſerved. 

Cicero maintains, that the 1 1 were un- 
juſt; becauſe the community was eſtabliſhed with no 
other view, but that who Srv — be able to preſerve 
his property. 

Let us therefore lay it * as a certain maxim, that 
whenever the public good happens to be the matter in 

queſtion, it is never Br the advantage of the public to 
deprive an individual of his property, or even to retrench 
the leaft part of it by a law, or a political regulation. 
In this caſe we ſhould follow the rigour of the civil law, 
which is the palladium of property.  -— 

Thus, when the public has oecafion for the eſtate of 
an individual, it ought never to act by the rigour of po- 
litical law: It is here that the civil law ought to triumph, 
who with the eyes of a mother * every individual 
as the whole community. 


Chaps 16. THE'SPIRIT oRA WW. if 
If the political magiſtrate would ere& a public edificez 
or make a new road, he muſt indemniſy thoſe who are 
injured by it; the public i is in this reſpect like an indivi- 
dual who treats with an individual. It is full enough; 
that it can oblige a citizen to ſell his inheritance, and 
that it can ſtrip him of this great privilege which he 
holds from the civil law, hoy not being forced to oy 
nate his poſſeſſions. | 
After the nations which Fre the A e | 
had abuſed their very conqueſts, the ſpirit of libert 
called them back to that of equity. They exerciſed t he | 
moſt barbarous laws with moderation: And if any one 
ſhould doubt the truth of this, they need only read 
Beaumanoir's admirable work on | rs written 
in the twelfth century. _ 3. 
They mended the bighways i in his time, as we FR at 
preſent. He ſays, that when a highway could not be 
repaired, they made a new one as near the old as poſſible; 
but indemnified the proprietors at the expence * of 
thoſe who reaped any advantage from the road. They 
determined at that time by the civil law; in our yy we 
determine TI the law of e 1 


CHAP. XVI. 


— 


That we PAY not to decide by FE rules of the lat low, 
when it is ee to decide by * Yule Police nw 


Mosr Abealbtes « on this ſubject may be eafily ſolved, 
by not confounding the rules derived from Pro., 


7 


perty with thoſe which ſpring from liberty. | 

Is the demeſne of a ſtate or government alienable, or 
is it not? This queſtion ought to be decided by the 
political rs and not i the civil. Te: tought; not to be. 


- 
; #2 


* The lord bi G to receive FRY toll from the 
peaſant, the gentlemen were obliged to contribute by the ous, 
and le Hlergy by the * e Xxll, 72 


99 90 71. 
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decided by the civil law, becauſe it is as neceſſary that | 
there ſhould be demeſnes for the ſubſiſtence of a ſtate, 
as that the tate ſhould have civil laws to regulate the 
diſpoſal of property. 

The order of ſucceſſion is, in monarchies, founded on 

the welfare of the ſtate, which makes it neceſſary that 
this order ſhould be fixed, to avoid the misfortunes which, 

J have ſaid, muſt ariſe in a deſpotic kingdom, where al 
is uncertain, becauſe all is arbitrary. 

If then they alienate the demeſne, the Rate will be 
forced to make a new fund for another. But this expe. 
dient overturns the political government, becauſe, by the 
nature of the thing, for every demeſne that ſhould be 
eftabliſhed, the ſubje& will always be obliged to pay 
more, and the ſovereign to receive leſs; in a word, the 
_ demeſne is neceſſary, and the alienation is not. 

The order of the ſucceſſion is not fixed for the ſake 
of the reigning family; but becauſe it is the intereſt of 
the ſtate that it ſhould have a reigning family. The 
law which regulates the ſucceſſion of individuals is a 
civil law, whoſe view is the intereſt of individuals; that 
which regulates the ſucceſſion to monarchy, is a political 
law, which has in view the welfare and preſervation of 
the kingdom. 

It follows from hence, that when the political law his 
eſtabliſhed an order of ſucceſſion in a kingdom, and this 
order is at an end, it is abſurd to reclaim the ſucceſſion 
in virtue of the civil law of any nation whatſoever. One 
particular ſociety does not make laws for another ſociety. 
The civil laws of the Romans are no more applicable than 
any other civil Jaws. They themſelves did not make 
ule of them, when they proceeded againſt kings: and 
the maxims by which they judged kings are ſo abomina- 
ble, that they ought never to be revived. 

It follows alſo from hence, that when the political | 
law has obliged a family to renounce the ſucceſſion, it 
is abſurd to inſiſt upon the reſtitutions drawn from the 
civil law. Reftitutions are in the law, and may be good 
againſt thoſe who live in the law: but they are not pro- 
per for ſuch as have been pry wel up for the law, and who 
live for the aw. or 


cup 17. THE SPIRIT or LAWS: - — av 


It is ridiculous. to pretend to decide the rights ob 
kingdoms, of nations, and of the univerſe, by the ſame 
maxims on which (to make uſe of an expreſſion of Ct« 
cero *) we ſhould 0 the FO of Aa e det wee 


individuals. 


42 


Fg, 
E H A . XVII. 
The Pn ale „ | | . 


ASTRACISM ought to be em! by the rolew 
of the political, and not by thoſe of the civil law 


and fo far is this cuſtom from rendering a popular go - 


rernment odious, that it is, on the contrary, extremely 
adapted to prove its lenity. We ſhould be ſenſible of 
this ourſelves, if, while baniſhment is always conſidered 
amongſt us as a pegalty, we were able to ſeparate the. 
idea of oſtraciſm from that ot puniſhment. 

Ariſtotle + tells us, that it is univerſally allowed, that 
this practice has ſomething in it both humane and popu- 
lar. If in thoſe times and places where this ſentence 
was executed, they found nothing in it that appeared 
odious; is it FI us, who ſee things at ſuch a diftance, 
to think otherwiſe than the accuſers, the Judges, and. the 
accuſed themſelves? 

And if we conlider that this judgment of the — 
loaded the perſon with glory on whom it was paſſed; that. 
when at Athens it fell upon a man without | merit, from 
that very moment they ceaſed to uſe || it; we ſhall find 


| that numbers of people have entertained a falſe idea of 


it, and that it was an admirable law, which could pre- 
vent the ill conſequences which the glory of a citizen 
*ight een by eas him with r new e 5 


0 Lib. i i. of laws. 

+ Repub. lib. ii. cap. 13. W 
4 Hyperbolus, See Plutarch, life „ 0 
1 It was found oppoſite to the * of the 3 
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CHAP. XVIIL 


That it is nece ery to inguire whether the laws which ſeem 
 contradifory are 4 the ſame claſs. 


AT Rome, the huſband was permitted to lend his 

wife to another, Plutarch tells us this * in expreſs 
terms. We know that Cato lent his + wife to Horten- 
ſius, and Cato was not a man to violate the laws of his 


country. 
On the other hand, a huſband who ſuffered his wife 

to be debauched, who did not bring her to juſtice, or | 
who took her again after her 4 condemnation, was pu- 
niſhed. Theſe laws ſeem to contradi& each other, and 
yet are not contradictory. The law which permitted 
a Roman to lend his wife was viſibly a Lacedzmonian 
inſtitution, eſtabliſhed with a view of giving the republic 
children of a good ſpecies, if I may be allowed the 
term: The other had in view the preſervation of morals, 
be firſt was a * of politics, the ſecond a civil law. 


CHAP. NIX, | 


That ave ks not to decide 10 things by the civil law, 
 evhich ought to be decided by domeſtic Iaaus. 


TRE law of the Viſigoths injoins, that the || ſlaves 
+ of the houſe ſhall be obliged to bind the man and 
woman they ſurpriſe in adultery, and to preſent them to 
the huſband and to the judge : A terrible law, which 
puts into the hands of ſuch mean perſons the care of 
public, domeſtic, and private vengeance! . 

This law can be no where proper but in the ſeraglios 
of the Eaft, where the ſlave who has the charge of the 


Plutarch in his compariſon between 5 and Numa. 
1 Plutarch, life of Cato. 

Leg. 11. ſect. ult ff. ad leg. Jul de aduleri 

Lib. iu. tit. 4. ſect. 6. PR 
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ebay is deemed an accomplice upon the diſcovery 
of the leaſt infidelity, . He ſeizes the, criminals, not ſo 
much with a view to bring them to juſtice, as to do 
juſtice to himſelf, and to obtain a ſcrutiny into the cir- 
cumſtances of the od, in-order to reinen the ſuſpicion 
of his negligence. 7.4% | 

But, in countries where women are not guarded, it 
is ridiculous: to ſubject thoſe who awd the Huilly 10 
the inquiſitioniof their ſlaves. * 

This inquiſition may, in 8 caſes, * at ms Wen a 


particular u regulation, but _ a chun) law. 


TEE $ + + 
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c 1 A r. Xx. a 5 alte 


That + we "ke not ts Kade by the „ tA wy PE Soil [ 
laws, thoſe- things which belong fo the law of i nations. a 


Lang, conſiſts 6 as in not being e 
to do a thing where the laws do not oblige. People 
are in this ſtate, only as they are governed by civil laws; 
and becauſe they live under thoſe civil laws they are free. 

It follows from hence, that princes who. lire not; 
among themſelves under civil laws, are not free; they: 
are governed by force; they may continually. force, or 
be forced. From hence it follows, that treaties made by 
force are as obligatory as thoſe made by free conſent... 
When we who live under civil laws, are, contrary to law, 
conſtrained to enter into a contract, we may, by the 
aſſiſtance of the law, recover from the effects of violence: 
But a prince, who is always in that ſtate in which he 
forces or is forced; cannot complain of a treaty which 
he has been obliged by violence to enter into. This 
would be to complain of his natural ſtate; it would 
ſeem as if he would be a prince with reſpect to other 
princes, and as if other princes ſhould be ſubjects with 
reſpect to him; that . it Wr = N to FA 
Tn. F494 > Oe CO e 


. , = THE;SPIRIT\OR Or eee 


ES) Vz el li Dog mine g v4 mic beim vedy 
0 ee oY i WP. XXI. nig 10 I 
ö +Y FE - VS TE * fi ff 


7 Bat, us Pia not l tn; "political 0 e gut which 


1802775 * es 
"I "belong to the law Jane wy living bas 


POLITICAL 1 demand, that every man be fub. 
je& to the criminal and civil courts of the country 
a he reſides, and to the cenſure of the ſovereign. 
The law of nations requires, that Pringes ſhall .ſend 
ambaſſadors; - and: a reaſon drawn from the nature of 
things, does not permit. theſe ambaſſadors to depend 
either on the ſovereigu to whom they are ſent,” or on his 
tribunals. They are oe the voice of the prince ho ſends 
them, and this voice ought to be free; no obſtacle ſhould 
hinder the execution of their office: they may frequent 
becauſe they ſpeak for a. man intirely indepen. 


dent; they might be wrongfully accuſed of .crimes;-if - 


. were liable to be puniſhed for crimes; if they could 
be. arreſted for debts, theſe might be. forged: Thus a 
Nen oe ho , bas: naturally a bold and enterpriſing ſpirit, 

ould, ipeak by the mouth of a man who had every 
71 to fear. We muſt then be guided, with reſpedt 
to — dors, by reaſons drawn from the law of nations, 

and not by thoſe derived from political law. But if they 
make an ill uſe of their repreſentative character, a op 
y be put 1 to it by ſending them back. They may even 
. their maſter, who by this means Nes 
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hey tried him by volitical and civil laws; 1 accuſed 
him for putting to death ſome of his own ſubjects, for 
having many wives, &c.; and to fill up the meaſure of 
their Fupidity, they condemned him, not by the polite 
5 Or: laws of his own country, but by the political 
and civil aw * theirs. 
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g Ahlrucbive to the flate, aue ought to decide by ach i a poli- 


tical law as will irons i, which PIP ere 6 

Jaw. GR fa de ade dla 
bluod) FAR e 
(7 HEN that political how which hug enabled w 
the kingdom a certain order of ſueceſſion, becomes 
deſtructive to the body politic, for whoſe ſake it wad 
eltabliſhed, there is not the leaſt room to doubt hut un 
other political law may be made to change this orde 
and ſo far would this law be from oppoſing the firſt, thut 
it would in the main be entirely conformablè to it, finet 
both would depend on this principle, that Tut SAFETY — 
OFTHE PEOPLE Ig Tu SUPREME LAW. 

have ſaid ®, that a great ſtate becoming dete ts 
another, is itſelf weakened, and even weakens the prin 
eipal. We know that it is for the intereſt o the Na B 
to have the ſupreme magiſtrate within itfelf, 
public revenues be well adminiſtered; that 1 Herr Be 
not ſent abroad to enrich another country. It is of im- 
portance, that he ho is to govern has not imbibed fo- 
reign max ims: theſe are leſs agreeable than thoſe already 
eſtabliſhed. Beſides, men have an extravagant fondneſs 
for their ow laws and cuſtoms. Theſe conſtitute the 
happineſs of every community; ; and, as we learn ft 
hiſtorie of all nations, are rarely charig ee Ni 
dommetions, and a great ffufion of blood. 
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It follows from. hence, that if a, great 42 55 Io. to its 
Heir dhe p poſſeſſor. of 1 great, ſtate the firſt ma y reaſonably 
bat him, becaul! e a change in the order + ſuccefſi on 
rvice to both ſtates. Thus a law of Son 
1 inning of the reign of Elizabet 9295 
| Thr 1 8 the poſſeflian of che crown,” EY 


Veſt 1 every e who e claim” = 
Ju 


* 1512 


1 be 3 a Noch to 3 a prince to renounce. 
the people fear that a certain marriage will be Atten- 

with fuch, conſequences, | as "ſhall rob the nation of 
Ng 5 de ependence, or diſmember ſome of its Provinces, j it 
may very jultly oblige the contraQors and theit* deſcen- 
dent to renounce all right over them; while he who fe- 
1 7 and thoſe to whoſe prejudice he terioundes, haye 
the leſs reaſon to complain, as the late Nn NW 
e a Ae e x mA BESET. 
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1 Are are, . criminals 1 8 ma gift te 2777 
* re others hom he 3 © firſt at 
fange to eh e power of the law, the others to hib 185 
rity: thoſe are cut off from ſociety; theſe. they” = 
to live according to the rules of ſociety.” | 
Ia the exerciſe of the police, it is rather the wee 
rate who puniſhes than the law; in the ſentence pa 
15 it is rather the law which puniſes thad! thi 
e The buſineſs of the police. confiſts of fait 
ariſe every inftant,/and are commond) or 4016 
bs res There Ts chien but Uirthe need of form fies. Th 
actions of the police are quick, they art & reife Ger 
things which return 8 day; it would be therefore 
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improper for it to infli& ſevere puniſhments. It is con- 
tinually employed about minute particulars; great exam- 
ples are therefore not deſigned for its purpoſe. It is 
-overned rather by regulations than laws; thoſe who are 
fest to its juriſdiction, are inceſſantly under the eye 
of the magiſtrate. It is therefore the fault of the magi- 
ſtrate if they fall into exceſs. Thus we ought not to 
confound a flagrant violation of the laws, with a ſimple 
breach of the police; theſe things are of a different 
A 1 . 

From hence it follows, that the laws of that Italian 


| republic ®, where bearing fire · arms is puniſhed as a capi. 


tal erime, and where it is not more fatal to make an ill 
uſe of them than to carry them, 1s not agreeable to the 
nature of things. I tore Aoi | 
It follows, moreover, that the applauded aQion of that 
Emperor, who cauſed a baker to be impaled whom he 
found guilty of a fraud, was the action of a Sultan, wha 
knew not how to be juſt, without committing an outrage 
S ͤ end | 


CHAP. XXV. 


That we ſhould not follow the general diſpoſuions of the civlf. 
- law, in things which ought to be Juliet to particular rules 


drawn from their own nature. 


JS it a good law, that all civil obligations paſſed be- 
tween failors in a ſhip, in the courſe of a voyage; 
ſhould be null? Francis Pirard F'tells us, that in his time 
it was not obſerved by the Portugueſe, though it was by 
the French. Men who are together only for a ſhort 
time; who have no wants, fince they are provided for by 
the prince; who have only one object in view, that of 
their voyage; who are no longer in ſociety, but are only 
the inhabitants of a ſhip, ought not to contract obliÞþa- 
tions that were never introduced, but to ſupport the buy- 
then of civil ſociety > op 
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In the ſame ſpirit was the law of the Rhodians, made 


at a, time when they always followed the eoaſts; it or. 


dained that, thoſe, Who during a tempeſt ſaid in a veſſel, 
ſhould: have ſhip and cargo, cha * who quitted. it | 
es I TY 
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oy the Roman laws on 2 a. 


| \cifſtant antiquity r- to penetrate to its 12 

tion, permit me to. ſearch among the, firſt laws of the 

Romans, for what, I believe, nobody has yet been ſo hap- 
y as to diſcover, 

We know that Romulus “ divided the land of his little 
kingdom among his ſubjects; it ſeems to me, that from 
henee the laws of Rome on ſucceſſions were derived. 
. The law of the diviſion of lands made it neceſſary that 

the property of one family ſhould not paſs into another: 
| hence it ſollowed, that there were but two orders 
of beiig. eſtabliſhed by law , the children and all the de- 
- ſcendants that were not emancipated, but lived under the 
power of the father, whom they called ſui heredes, or bin 
Auricher: and in their default, the neareſt ease on 
Wc me 246, n Pr ae 2 „ i +l} 
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|:DiongC Halicarn. kb. ii. c. 3. hauch, compariſon! 0 
We, R K 3 15913? n vt 
+ At 6 inteſtato moritor evi ſuus heres, nec extabit, 3 
« proximus.familiam babeto. eee of the ow Fe the twelve 
wales in Ulpian;the loft Hitler . 
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a 2 8 


ve 


and were not of the number of thoſe brought 


Greece. 8 


It followed, likewiſe, that the relations on the female 
ide whom they called cgi, bught! not to ſucceed 
would have conveyed the eſtate ĩuto another family, 
engt eig 8 1% ase. gviy 49 
From thence:alſo it Collowed; thatithe, children dught 
22 to, ſuceeed to the cee nok dhe mother th her: 
children: for this might carry the eſtate of: aue i family 


into another. Thus we ſee them excladed:* bythe law 


of the twelve tables; it called none to the ſucceſſion 


but the agnati, and there was no aguation between the 
ſon and the mother. t M ce 
But it was indifferent whether the. uus ber,. uri | 


default of ſuch, the peareſt by agnat iaag was male on fe- 
male; becauſe, as the relations on themother's ide could 
not ſucceed, though a woman wko was an heireſs ſhould 
happen to marry, yet the eſtate always returned into the 
family from whence it came. On this account the law 
of the twelre tables does not 32 whether the 


perſon who ſueceeded was male or female. 2 9 


This was the cauſe, that though the grandehadren 
by the fon:ſucceeded- to the grandfather, the gra 

dren byl the daughter did not ſucceed; ſor, 20 prevent 
the eſtate. ſrom paſſing into another family, the — 
were preferred before them. Hence the nn 

not her 4 children, ſucceeded to the father. 


Thus amongſt the primitive Romans the codes 4205 


en when this was agreeable to the law of the Avi 


ſion of lands; and 1 did not ſocceed wins this law: 


might ſuffer hy it.. oft ond 
Such were the laws of Wocceffon among the) primitive 


Romans; and as theſe had a natural dependence on the 
conſtitution, and were derived from the divifion of lands} 


it is eaſy to perceive: that they had not a foreign 9 


the republic by the A" ng into the cities bf 
e .q -vi,04.4 * 
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198 THE SPIRIT or LAWS. Book XXVIt, 
Dionyſius Halicarnaſſus *: tells us, that Servius Tul- 


lus finding the laws:of Romulus and Numa on the di. 


viſion of lands aboliſhed,” he reſtored them and made new 
ones, to give the older a greater weight. ' We cannot 
therefore doubt, but that the laws we have been ſpeak- 


ing of, made in conſequence of this diviſion, were the 


wick af. thoſe three Roman legiſlators. 

The order of ſucceſſion having been eſtabliſhed © in con- 
ſequence of a political law, no citizen was allowed to 
break in upon it by his private will; that is, in the firſt 
ages of Rome, he had not the power of making a teſ- 
_ tament... Vet it would have been hard to deprive him, 
in his laſt moments; of the friendly commerce of in 


and beneficent actions. 


They therefore found a ed of reconciling; in ; this 


reſpect, the laws with the deſires of the individual. He 
was permitted to diſpoſe of his ſubſtance in an aſſembly 
of the people, and thus every teſtament was, in ſome 
ſort, an act of the legiſlative power. 


Tbe law of the twelve tables permitted the AY 8 


made his will to chavſe which citizen he pleaſed for his 
heir. The reaſon that induced the Roman laws ſo 
ftrialy to reſtrain the number of thoſe who might ſuc- 
ceed ab inteflato, was the law of the diviſion of lands; 
and the reaſon why they extended ſo widely the power of 
the teſlator, was, that as the father might ſell + his 


children, he might with greater reaſon deprive them of 


his: ſubſtance. Theſe were therefore different effects, 
fince they flowed from different principles; and ſuch i is, 
in this reſpeQ, the ſpirit of the Roman laws. 
The ancient laws of Athens did not permit a eitizen 
to make a will. Solon permitted it with an exception 
to thoſe who had children: And the legiſlators of 


by ps * the idea of ne . d 


* 


© Lib. iv. p. 276. 


- 


+ + Dionyfius Halicarnaſſus proves by a law of Numa, hat the 


law which permitted a father to ſell his ſon three _— was ads 
dy Romulus, and not by the Decemvirs. 0. . | 


J See Plutacch, life of Solon, 
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the, making, a will even o, the, prejudice of. their ch 
Nay MAL, Rel . di e EO; aws of 
Athen s Were in 4 Nene than hife of Rome. The 
indekufre permifſſan of making a will "which! had been 
granted to we Romans,” Tuined, by Witte” and, Jitile ur 
p Rik ulation on the, diviſion of lands: Tr; watthe: 

1 TP ching Nay * tr oduced* the fatal di erence be 
8 kiches. and, | poverty; many ſhares” wete united sd 
he fame perlon; 5 wine citizens had too much, and à mul- 
tage” of others, had. nothing. Thus 3bs people being | 
continually, deprived. of their ſhares, were inceſſantly 
calling out. for a new diſtribution, of Jands?' ©” They, the” 
Aud it in an age when the frugallt; „5 eee 
and th he poverty of the Romans, were erat 
charaQeriftic, as well as at a time with cheir ka was 
become fill more aſtoniſhing OF Re 21287 T9354 
whe eſtaments bein ASD 2 3 Jaw made in the aifably" 
of the people, thoſe; who were in the army were'theteby” 
deprived, of, a teſtamentary power. The people therefore 
gaye, | the ſoldiers the privilege # of i making before their 
companions: 'the diſpoſitions which, + ſhould: have born 
made before them. 7 e e 
The great affembly of the People met bbt twice erl. 
beide, both the people and affairs Brought before theas” 
were create they therefore judged it convenient to 
erwit all the citizens, to make their will be fort ſome 
b of ripe age ||, who were "te repteſtnt the : 
body of the people; they took five #! citizens, Hefte 


whom t t baſe f je 
reg ee, pot wr 
14 25 243 r #4 77 + 181 16. 

1 ij - alma 259 kgs: in 19 was different from that 
whit ue called military,” which was eſtabliſhed obly by the Four” 


ofthe antfices by which they cajoled/the ſoldiers.” 1 5 5 


-+ This teſtamept- was not jo, writing, and it! was without foty 
1 fine ”_ et tabulis, as Cicero fays, lth. i . de oratore. 


Inſtit. lib. ii. tit. 10. § 1, Aulus Gelli a I” Tos 

called the ! form eſtimeat- Per aver lin 5 . 205 ra ty 
sz Jean 347133 1161 5 7 11275 * 20 i; 42 TV ial. 
pian, fit. 2 $2 25 * ee. Cf 541 145 75 Fe 2 F yy T. 
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=» THE SPIRIT OF LAWS.:: Book XXVII. 
Inheritance, of the teſtator 3 another. citizen brouglit a 
pair of ſcales to weigh the value ; for the Romans: 1 
T had no money. 030623 200 
To all appearance theſe five citizens were to repreſent 
five claſſes of the people; and they ſet; no value on 
he” Kvth, 28 being compoled, of men who. had no 5. 


We ought not to ſay with alien, that theſe fate 
Ker merely imaginary ; they became indeed imag 
in time, but were not ſo originally. Moſt of the laws, 


which afterwards regulated wills, were built on the re. 


ality of theſe ſakes: we find ſufficient proof of this in 

che Fragments of Ulpian *. The deaf, the dumb, the 
prodipal, could not make a will; the deaf, becauſe be 
eduld not hear the words of the buyer of the inberi- 
tance ; the dumb, becauſe he could not, pronounce the 


terms of nomination; the prodigal, becauſe, as he was 


excluded from the management of all affairs, he could 
not fell his inheritance. 1 omit any further examples. 
" Wills * being” made in the aſſembly of the people 
Were rather the acts of political than of civil lawe, 2 
ublic. rather than a private right; from -whence it 
owed that the father, while his ſon was under 
n eh, could not gire bim leave to l 
wi 
Wills, among moſt nations, are not ſubject to iter 
formalities chan ordinary contracts, becauſe both the one 
and the other are only expreſſions of the will of him 
who. makes the contract, and both are equally a private 
right. But among the Romans, where teſtaments were 
derived from the public law, they were eee with 
much greater formalities f than other affairs; and this 
is ſtill the caſe in thoſe provinces of France which are 
governed by the Roman law, . 
Teſtaments being, as 1 have faid, a law of the people; 
they ought to be gr: wen the force * a W 
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Cap I THE SPIRIT OP LWS. © 201 
Heßce a rule was formed, that they could neither give 


nor tranſmit an inheritance, without making uſe; of the 


tive words: from whence it followed, that they 
might very juſtly iu certain caſes: make a ſubſtitutiqn.+, 
and; ordain that the inheritance! ſhould paſs to another 


heir, but that they could never make a fduciaryybe- | 


queſt F, that is, charge any one in terms of entreaty. to 
ee eee lee e 
another.. ee een ,, 8 ant 


| | „„ eee 
»When the father neither inftituted his ſon bis hein, 


nor: diſinherited him, the will was annulled; but it: was, 
valid, though he did not diſinherit his daughter, nor in- 
ftitute her his heireſs, The reaſon is plain: when he, 
neither inſtituted nor diſinherited his ſon, he did ad in-, 
jury to his grandſon, who might have ſucceeded-ab in 
tato to his father; but, in neither inſtituting nor diſin- 
heriting his daughter, he did no injury to his daughter's, 
child en, Who could nat ſucceed ab inigſlato, to their 
mother |}, becauſe they were neither ui heredes nor, 
ne 5 1 1 2421861 236044 
Phe laws of the ancient Romans concernipg ſucceſs, 
ſohs, being formed with the ſame ſpirit which dictated; 
the diviſion of lands, did not ſufficiently reſtrain the, 
riches of women; by this means a door was left open 
to luxhry, which is always inſeparable from this ſort; 
of: rieches. Between the ſecond and third Punic; war, 
they began to perceive the evil, and made the _Vogos, 


nian law; but as they were induced to this by the maſt. 


3738 4 [334 - \ 2 : ; 
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+ Auguſtus, for particular reaſons, firſt began to aut horize the 
fiduciary, bequeſt, which in the Roman law was called fdei come 
nilſem. Inſtit. lib. ii. tit. 23. in promis. 


9.8 


Ad Vberos matris inteſtatæ hereditas, lib. xii. tab. ney per- 
* tinebat, quia, ſeminæ ſuos heredes non habent. Upian fragm. 
eilt was propoſed by Quintus Voconius, tribune of th peo- 
ple. See Cicero's ſecond or ation againſt Verres In the epitome 
of T. Livy, lib. xli. we ſhould read Vvcbnſus inſtead of ile inlus. 
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r THESPIRIT OF LAWS: Book XXVII. 
rtant conſiderations, moreover as but few monu. 
ments have reached us that take notice of this law; and 


as it has hitherto been fpoken of i in a moſt A 
manner, I ſhall-endeavour to clear it up. ' | 


Cicero lias/preſerved a fragment, - which Forbide4 the i in. 
ſtituting a woman an t heireſs, Tanger ſhe was married 


or unmatried. 


The epitome of "FEY hn Fr ſpeaks of 'this "Ss 
ſays no more. It appears from Cicero and St. 
Auguſtine *, that the daughter, though an vey? child, 
was comprehended in the prohibition. 

Cato the elder + contributed all in his power to get 
this law paſſed. Aulus Gellius cites a fragment I of a 
ſpeech which he made on this occafion. By preventing. 
the ſucceſſion of women, his intent was to take away 
the ſource of luxury; as, by undertaking the defence of 
the'O ppian law, he intended to put a ftap to ry. itſelf. 
* Hicks inſtitutes of Juſtinian and Theophilus “, men- 
tion is made of a chapter of the Voconian law, which 


limits the power of bequeathing. In reading theſe au- 


thors, every body would imagine that this chapter was 
made to prevent the-inheritance from being ſo exhauſted 
by legacies, as to make it unworthy of the heir's ac- 


ceptance. But this was not the ſpirit of the Voconian 


law. We have juſt ſeen that they bad in view the hin. 
dering women from inheriting an eſtate. The articles 


of this law, which ſet bounds to the power of bequeath- 


ing, entered into this view: for if the people had been 
poſſeſſed of the liberty to bequeath as much as they 
leaſed, the women might have received as Erreles 


what they could not receive by ſucceſſion, 5 


* => 0 * 5 5 „ . 
F ? 4 _— © 1 5 


F Sanxit—® ne quis Gefedern virginee neve mulicrem faceret, 


Ofcero's + up oration ogainſt Verres. 
8 Legem tulit, ne quis heredem enen inftituerets lb. xli. 
4 Second oration againſt Verres. | | 
of che city of God, lib. iii. 
1 Epitome of Livy, lib. xli. 
4 Lib. xvii. cap. * PORE 5 arty | 
1 luſlit. 11G, wii; tit. 22. | ibis. C 


— 


la 


Chap. 1. THE SPIRIT OF LAWS. 203 


The Voconian law was made to hinder the women from 
growing too wealthy; for this end it was neceſſary to de- 
prive them of large as and not of ſuch as could 
not give riſe to luxury. Thus we find in Cicero“, that 
women were rendered. incapable of ſucceeding to none 
but thoſe who were rated high in the cenſor's books +: 

The civil wars were the deſtruction of an infinite num- 
ber of citizens. Under Auguſtus, Rome was almoſt de- 
ſerted: it was neceſſary to repeople it. They made the 
Papian laws, which omitted nothing that could encou- 
rage | the citizens to marry, and procreate children. One 
of the principal means was to increaſe ||, in favour of 
thoſe who gave into the views of the law, the hopes of 
being heirs, and to diminiſh the hopes of thoſe who re- 


fuſed; and as the Vocomian law had rendered women 


| incapable of ſucceeding, the Papian law, in certain caſesy 


diſpenſed with this prohibition. 

Women “, eſpecially thoſe who had children, were ren- 
dered capable of receiving in virtue of the will of their 
huſbands; they even might, when they had children, 
receive in virtue of the will of ſtrangers. All this was in 
direct oppoſition to the regulations of the Voconian law: 
and yet it is remarkable, that the ſpirit of this law was 
not entirely abandoned. For example, the Papian law, 
which permitted a man who had one child ꝗ to receive an 


entire Inheritance by the will of a ſtranger, OR the 


Second oration a againſt Vea. 


+ Dri cenſus eſſet, which Dio, lib. tvi. explains of him wha had 
2 hundred thouſand, that is, of him who had the firſt NY as 
we may ſee in Livy, lib. i. and Dionyſ. Halicarn. 


+ See what has been ſaid in book xxiii. chap. 21. 


i The ſame difference occurs in ſeveral regulations of the Papian 
law. See the fragments of Ulpian, ſect. 4.5. and - 


* Sce fragment of Ulpian, tit. 15. ſect. 16. 


* Quod tibi filiolus, vel filia naſcitur, ex me 
6 Jura parentis babes, ORs me ſcriberes heres.“ 


Ji. a. EY 
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ſame favour to the wife only when the had three chil- 
dren “. 

It muſt be embed, that the Papian law did not ren- 
der the women who had three children capable of ſucceed. 
Ing, except in virtue of the will of ſtrangers; and that, 
with reſpect to the ſucceſſion of relations, it left the old 


laws, and particularly the + Voconian, in all their force, | 


But this did not long ſubſiſt. 

| Rome, corrupted by the riches of every nation, had 
changed her manners; the putting a ſtop to the luxury 
of women was no longer minded. Aulus Gellius, who 
lived under 4 Adrian, tells us, that in his time the Vo- 
conian law was almoſt aboliſhed ; it was buried under the 
opulence of the city. Thus we find in the ſentences of 


Paulus ||, who lived under Niger, and in the fragments 


of Ulpian *, who was in the time of Alexander Severus, 
that the filters on the father's fide might ſucceed, and 


that none but the relations of a more diſtant degree were 


in the caſe of thoſe prohibited by the Voconian law. 
We find + by the proceedings of Verres, that the præ- 
tors extended or reſtrained the Voconian law at pleaſure, 


The ancient laws of Rome began to be thought ſevere. 
The prætors, moved by nothing but reaſons of equity, 


moderation,. and decorum, enervated all theſe laws. 
'This is becauſe the great advantages reſulting from laws 
lie often cloſely concealed, while the little inconveni- 
encies that attend them are 'moſt ſenſibly felt. 

We have ſeen, that by the ancient laws of Rome mo- 
thers had no ſbare in the inheritance of their children, 
The Voconian law afforded a new reaſon for their ex- 
cluſion. But the emperor Claudius gaye the mother the 
ſucceſſion of her children as a conſolation for their loſs. 
The Tertullian /enatu/conſultum, made under Adrian g, 


dee law 9. c. Theod de Bonis proſeriptorum, et Dio, lib. lv. See 
the fragment of Ulpian, tit. laſt. ſect. 6. and tit: 29. ſect. 3. 


+ Fragment of Ulpian, tit. 16. ſeR. x. Sozomenus, lib. x. cap, 6. 
+ Lib. xx. cap. 3. I Lib. iv. tit. 8. ſect. 3. Tit. 26. ſect. 6, 
+ Cicero, ſecond oration againſt Verres. | 


} That is, the Emperor Pius, who changed his name to that of 
Adrian by . 25 
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gave it them when they had three children, if ſree wo- 
men, or four, if they were freed women. It is evident, 
that this decree of the ſenate was only an extenſion of 
the Papian law, which in the ſame caſe had granted to 


women the inheritances left them by ſtrangers. At length 


Juſtinian “ granted them the ſucceſſion, independently 
of the number of their children. 
The fame cauſes which had debilitated the law that 
prevented the ſucceſſion of women, ſubverted that, by 


degrees, which had limited the ſucceſſion of the relations 
of the woman's fide. Theſe laws were extremely con- 
formable to the ſpirit of a good republic, where they 


ought to have ſuch an influence, as to prevent this ſex 
from taking a pride in luxury, in riches, or in the hopes 
of obtaining riches. On the contrary, the luxury of a 
monarchy rendering marriage expenſide and coſtly, it 


_ ought to be there encouraged, both by the riches which 


women may beſtow, and by the hope of the inheritances. 


it is in their power to procure. Thus when monarchy 


was eſtabliſhed at Rome, the whole ſyflem of ſucceſſions 


was changed. The prætors called the relations of the 


woman's ſide, in default of thoſe of the male ſide, though, 
by the ancient laws, the relations of the woman's ſide 
were never called. The Orphitian ſenatuſconſultum called 


children to the ſucceſſion of their mother; and the em- 
perors Valentinian , Theodoſius, and Arcadius, called 
the grandchildren by the daughter to the ſucceſſion of 


the grandfather. In ſhort, the emperor Juſtinian Þ left 
not the leaſt veſtige of the ancient rights of ſucceſſions: 
he eſtabliſhed three orders of heirs, the deſcendents, the 
aſcendents, and the collaterals, without any diſtin&ion 
between the males and females, between the relations on 
the woman's ſide, and thoſe on the male ſide; and abro- 


gated all of this kind which were ſtill in force; he 


©.» Lab. i cod. De jure liberorum. Inſtit. tit. 4. K. . De ſen. 
conſult. | e | ; | 
+ Lib. ix. cod. De ſuis & legitimis heredibus. | 
+ Lib. xiv, cod. De ſuis & legitimis heredibus, & Nov. 118, & 
17. e 5; ES 5 
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believed that he followed nature, even in deviating from 
what he called the embarrafſments of the ancient juriſ. 
e x | 


BOOK XXVIIL 


Of the Origin and Kivaltilons of the Civil Laws 
among the French. 


ein nova fert animus mutatas dicere formas 
<6 Corpora EDEN | Ovid. M tam. | 


CHAP. 1. 


= Dj, 2 charaBer of the * of the Eee 2 Pp 


Germany. 


'FTER the Franks had . their country, 
they made a compilement of the Salic laws, with 
the aſſiſtance of * the ſages of their own nation. The 
tribe of the Ripuarian Franks having joined itſelf under 

Clovis + to that of the Salians, preſerved its own cuſ- 
toms ; and Theodoric Þ king of Auſtraſia ordered them 
to be reduced into writing. He collected likewiſe || the 
cuſtoms of thoſe Bavarians and Germans who were de- 


pendent on his kingdom. For Germany having been 


dee the prologue to the Salic law. Mr. Leibnitz ſays, in his 
treatiſe of the origin of the Franks, that this law was made before 
the reign of Clovis; but it could not be before the Franks had 
quitted Germany, for they did not at that time underftand the 


Latin tongue. h 
+ See Gregory of Tours. 


t ee the prologue to the law of the Bavarian, and that to the 
Salic law. I Ibid, 13 5 


M 


il. 


8 
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weakened by the migration of ſuch a multitude of people, 
the Franks, after conquering all before them, turned 
back their victorious arms, and extended their dominion 


into the foreſts of their anceſtors. Very likely the Thu- 


ringian code“ was given by the ſame Theodoric, ſince 


the Thuringians were alſo his ſubjects. As the Friſians 


were ſubdued by Charles Martel and Pepin, their + law 


cannot be prior to thoſe princes. Charlemagne, the firſt 


that reduced the Saxons, gave them the law ftill extant ; 
and we need only read theſe two laſt codes, to be con- 


vinced they came from the hands of conquerors. As 
ſoon as the Viſigoths, the Burgundians, and the Lom- 
bards, had founded their reſpective kingdoms, they re- 

duced their laws into writing, not with an intent of 
obliging the vanquiſhed nations to conform to their cuſ- 


| toms, but with a deſign of following them themſelves. 


| There is an admirable ſimplicity in the Salic and Ri- 
puarian laws, as well as in thoſe of the Allemans, Bava- 
riavs, Thuringians, and Friſians. They breathe an 
original rudeneſs, and a ſpirit which no change or cor- 


ruption of manners had weakened, They received but 
very few alterations, becauſe all thoſe people, except 


the Franks, remained in Germany. Even the Franks 
themſelves laid there the foundation of a great part of 
the empire, ſo that they had none but German laws. 


The ſame cannot be ſaid of the laws of the Viſigoths, of 


the Lombards and Burgundians ; their character altered 
conſiderably from the great change which happened in 
the character of thoſe people, who had ſettled in their | 
new habitations. 

The kingdom of the Burgundians did not laſt long 


enough to admit of great changes in the laws of the con- 


quering nation. Gundebald and Sigiſmond, who col- 
lected their cuſtoms, were almoſt the laſt of their kings. 


The laws of the Lombards received additions rather than 
changes. The laws of Rotharis were followed by thoſe 


of Grimoaldus, Luitprandus, Rachis, and Attulphus, 


Lex Anglorum Werinorum, hoc eſt, „ 
+ Thy did not know how to write, OY 


25 


108 THE SPIRIT OF LAWS. Book XXVII. 


but did not affume a new form. It was not fo. with the 
laws of the Viſigeths *; their kings new. moulded them, 
and had them alſo new. moulded by the clergy. © 

The kings indeed of the firſt race ftruck ont of + the 
Sale and the Ripuarian laws whatever was abſolutely in. 
conſiſtent with Chriſtianity, but left the main part un- 
touched. This cannot be ſaid of the laws of the Viſigoths. 

The laws of the Burgundians, and eſpecially thofe of 
the Vifigoths, admitted of corporal puniſhments ; theſe 
were not tolerated | by the Salic and Kipuarian laws: 
they preſerved their character much better. 

The Burgundians and Vifigoths, whoſe provinces were 

greatly expoſed, endeavoured to conciliate the affections 
of the ancient inhabitants, and to give them the moſt 
1mpartial eivil laws“; but as the kings of the Franks had 
eſtabliſhed their power, they had no ſuch + confidera- 
tions. 
The ane who hved under the 3 as the 
Franks, were of an untractable temper, and prane to 
revolt. Hence we find in their | laws the ſeverities of a 
conqueror, which are not to be met with in tive other 
codes of the laws of the barbarians. _ 

We fee the fpirit of the German laws in the pecuniary 
punifhments, and the ſpirit of a conqueror in thoſe of an 
afflitive nature. 

The crimes they commit in their own country are 
Tybject to- n en puniſnment, and the e of the 


a They were wade by Euric, and cnn by | d See 
Ifidorus's chronicle. Chaindaſuinthus and Receſſuinthus reformed 
them. Eg1gas ordered the code now extant to be made, and com- 
miſſioned biſhops for that purpoſe; nevertheleſs, the laws of Chain- 
dafſvinthus and Receſfuinthus were preſerved, as rr by rhe 
"__ council of Toledo. | N Hh 


1 See the prologue to the law of the Bavarians. a f 6 
We find a few only in Childebert's decree. ” 


* See the prologue to the code of the Burgundians. 6 
melt, eſpecially tit. 12. fed. 5. and tit. 38. See alſo Gregory of 
Tours, book ii. chap..33- and the code of the YAN 24> 


+ See lower down, chap. 3. T4 
4 See chay. 2. fe. 8, and 4 > nd chap. 4. 4e. 5. ne" 7. 


German law is followed only in the puniſhment of crimes 
committed beyond the extent of their own territory. 
They are plainly told, that their crimes ſhall meet 


with no mercy, and they are refuſed even the e of | 


churches. Pareto: 
The biſhops had an n anthority: at the court 
of the Vifigoth kings, the moſt important affairs being 


debated in councils. All the maxims, principles, and 
views of the preſent inquiſition, are owing to the code of 
the Viſigoths, and the monks have only copied * | 


the Jews the laws formerly enacted by biſhops. . 
In other reſpects the laws of Gundebald for the Bur- 
gundians feem pretty judicious, and thoſe of Rotharis 
and of the other Lombard princes are ſtill more ſo. But 
the laws of the Viſigoths, thoſe for inſtance of 'Receffuin- 
thus, Chaindaſuinthus, and Egigas, are puerile, ridicu- 
lous, and fooliſh; they attain not their end; they are 


ſtuffed with rhetoric, and void of ſenſe, frirolous in ens 
IR ge in * 1 5 $6174" 34-31 


44 
: « 4 2 11 


CHAP. II. 


32 the laws of the Barbarians were all perſonal 


Ir. is a diſinguihing Anden of theſe ber of the 


Barbarians, that they were not confined to a certain 


diſtrict; the Frank was tried by the law of the Franks, 
the Alleman by the law of the Allemans, the Burgun- 
dian by that of the Burgundians, the Roman by the 


Roman law; nay, fo far were the conquerors in thaſe 


days from reducing their laws: to an uniform ſyſtem br 
body, that they did not even think of n legiſla- | 
tors to the people they had conquered. 1 


The original of this I find in the manners of the 


Gere peop ple. Theſe nations were parted afunder hy 
marſhes, 


kes, and foreſts; and Cæſar + ebferves, they 


were fond of fuch feparations. - Their dread” of the 

"Hs * abeut their an and "Rp each 
4388 22 

** De bell Gallen, b.6, dow! | 
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individual among theſe mixed people was ſtill to be tried 


by the eſtabliſned cuſtoms of his own nation. Each 
people apart was free and independent, and when they 


came to be intermixed, the independency ſtill continued; 
the country was common, and the government peculiar; 
the territory the ſame, and the nations different. The 
ſpirit of perſonal laws prevailed therefore among theſe 
people before ever they ſet out from their own homes, 
and they carried it with them into their conquelts. 


We find this cuſtom eſtabliſhed in the formulas of 


Marculfus *, in the codes of the laws of Barbarians, but 
chiefly in the law of the Ripuarians , and in the de- 
crees of the kings of the firſt race , from whence the 
capitularies made on that ſubje& in the ſecond || race 
were derived. The children 5 followed the law of their 


father, the wife “ that of the huſband, the widow + 


came back to her own original law, and the freedman 
was under that of his patron. Beſides, every men could 
make choice of what laws he pleaſed ; but the conſti- 


tution of || Lotharius I. . this choice ſhould oy: 


made public. 


CHAP. U. 


cpu di Herence e the Salic laws, and thoſe of the 


Viſigoths and Burgundians. 


WE have already obſerved, that the laws of the Bur- 


gundians and Viſigoths were impartial; not ſo the 
_ -Salic — for it eſtabliſhed between the Franks and Ro- 
mans the moſt mortifying diſtinctions. When a Frank, a 


: Barbarian, or one rang 1 under the Salic law happened to 


"Lib. i forevl . + Chap. 31. 


+ That of Clotarius in 560. Balufius': s edit, of the cxpituais 
tome i. art. 4. ibid. in fine, 


I Capitul. added to the law of the eee kb. . tit. 25+ 
cap. 71. lib. it. tit. 41. cap. 7. et tit. 56. cap. 1. et 2. 


$ Ibid. lib. ii. tit. 5. „ bid. 1 wid. chap. 2. 
I bid. lib. ii. tit. ii. 35. cap 2. ws 
1 la the law of the Lombardy, lib, ii. tit, 57, 


A 1 — et ALESD, 
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be killed, a compoſition of two hundred ſols was to be 
paid to his relations *; only one hundred upon the killing 
of a Roman poſſeſſor 5 and no more than forty-five for a 
Roman tributary. The compoſition for the murder of 
one of the king's vaſlals, if a Frank t, was ſix hundred 
ſols; if a Roman, though the king's gueft ||, only three 
hundred b. The Salic law made therefore a cruel 
diſtinction between the Frank and Roman lord, and the 
Frank and Roman commoner. _ N 
Farther, if a number of people were got together. to 


| aſſault a Frank in his houſe “, and he happened to. be 


killed, the Salic law ordained a compoſition of fix hut- 
dred fols; but, if a Roman or a freedman.Þ was __ 
ed, only half that compoſition, By the ſame law +, if 
a Roman put a frank in irons, he was liable to a compo- 
ſition of thirty ſols; but, if a Frank had thus uſed 4 
Roman, he paid only fifteen. A Frank, ſtripped by a 
Roman, was entitled to a. compoſition of ſixty-two ſols 
and one half, and a Roman, ſtripped by a Frank, received 
only: thirty. Such unequal treatment muſt needs have 
been very grievous to a Roman. 

And yet a celebrated author || forms a ſyſtem of the 
eftabliſhment of the Franks in Gaul, on a fuppoſition- that 
they were the beſt friends of the Romans; they who did 
and they who: ſuffered 9 from; the Röchaae d Ja 
infinite deal of miſchief! The e the friends of the 


| * Salic law, tit, 44. fee. 5 | 
1 © Qui res in pago ubi remanent proprias habit. gat ow | 
tit. 44. Nett. 35. Sec alſo ſe. 7. 
+6 Qui in truſte dominica eſt.”” 7bid. ſit. 44. . e 4+ 
Si Romanus homo conviva regi fuerit.” Bid. {et 6. 


$ The principal Romans followed the court, as may be ſeen by | 
the lives of ſeveral biſhops, who were there educated; thers 1 were 


an any but Romans that * how ts write. 
* thid. tit. 45. | 
+ © Lydus, whoſe condition was better than chat of a bond- 
© man.” Law of the Allemans, chap. 95- TD 
1 35. ſet. 3. et 4. 1 The Abbe d Bel 
A. Witneſs the 2 5 of Arbogaſtes i in n of TO 9 
. 4 
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Romans! they who, after ſubduing them by their arms, 
oppreſſed them jn cold blood by their laws! They were 
exactly the friends of the Romans, as the Tartars who 
conquered China were the friends of the Chineſe. 

If ſome Catholic biſhops thought fit to make uſe of 
the Franks in deſtroying the Arian kings, does it follow, 
that they had a deſire of living under thoſe barbarous 
people? And can we from hence conclude, that the 
Franks had any particular regard for the Romans? J 
ſhould draw quite different conſequences: The leſs the 
Franks had to fear from the Romans, the leſs yang ria 
they had for them, 

The Abbe du Bos has conſulted but ent ako. 
rities for his hiſtory, ſuch as poets and orators: Works 
of parade and oftentation are improper n ee for 
building en. | 


CHAP. Iv. 


In what manner the Rownn law came to be 1 off in | the 


country ſubje# to the Franks, and preſerved i in that * 


Jed to the Goths and Burgundians. 
WW HAT has been above ſaid will throw ſome light 
upon other hangs, which have hitherto been in- 
volved in great obſcurity. ? 
The country at this day called France was, under the 
firſt race, governed by the Roman law, or the Theodo- 
ſian code, and by the different laws of the Barbarians af 
who ſettled in thoſe parts. | 
In the country ſubject to the Franks, the Salic las 
was eſtabliſned for the Franks, and the + Theodoſian 
code for the Romans. In that ſubject to the Viſigoths, 
a compilement of the Theodoſian code, made by order 
of Alaric , regulated diſputes — the Romans; 


he Franks, Viſigoths and Purgondians 67 
+ It was finiſhed in 438. 


The 20th year of the reign of this prince, and oubliſhed two 
years after by , nn by the preface to that code. 


E 2 ». 
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he aa Ans which Euric * cauſed to be reduced 
into writing, determined thoſe among the Viſigoths. 
But how comes it, ſome will ſay, that the Salic laws 
gained almoſt a general authority in the country of the 
Franks, and the Roman law gradually declined, whilſt in 
the juriſdiction of the Viſigoths the Roman law ſpread | 
itſelf, and obtained at laſt a general ſway? 

My anſwer is, that the Roman law came to be diſuſed 
among the Franks, becauſe of the great advantages 
accruing from being a Frank, a barbarian +, or a perſon 
living under the Salic law; every one in that caſe readily 


- quitting the Roman to live under the Salic law. The | 


clergy alone retained it, as a change would be of no 
advantage to them, The difference of conditions and' 
ranks conſiſted only in the largeneſs of the compoſitions, 
as I ſhall ſhow in another place. Now || particular laws 
allowed the clergy as favourable compoſitions as thoſe of 


the Franks, for which reaſon they retained the Roman 


law. This law brought no hard{hips upon them, and 
in other reſpects it was propereſt for as it was 
the work of the Chriſtian emperors. 

On the other hand, in the patrimony of the Vikooths, 
as the Viſigoth law g gave no civil advantages to the 
Viſigoths over the Romans, the latter had no reaſon to 
nee RE under their own , in order to live 


»The year 504 of the Spaniſh zra, the chronicle of IGdorus. 


| . „ Francum, aut barbarum, aut hominem ok! ſub Salica lege 
« vivit.” Salic law, tit. 44. ſeft. t. | 


} According to the Roman law wade which the church lives, 
as is ſaid in the law of the Ripuarians, tit. 58. ſect. 1. See alſo 
the numberleſs authorities on this head an by D Cange, 
under the word Lex. Romana. 


See the capitularies added to the Salic 121 in Lindembroke 

at the end of that law, and the different codes of the laws of the 
Barbarians concerning the privileges of eccleſiaſtics in this reſpect.” 
See alſo the letter of Charlemagne to his ſon Pepin King of Italy, 
in the year 807, in the edition of Baluſius, tome 1. page 462. where 
it is ſaid, that an eccleſiaſtic ſhould receive a triple compoſition : 
and the collection of the capitularies, lib, v. art. Ol tome ; ow” 
tion of Baluſius. Cay] 


* See that law. 


214 THE-SPIRIT or LAws. Book XXVIII. 


under another; They retained therefore their own os 


without adopting thoſe of the Viſigoths. 
This is {till further Fonfirmed, in proportion as we 
proceed. The law of Gundebald was extremely impar- 
tial, not favouring the Burgundians more than the Ro- 
mans. It appears by the preamble to that law, that it 


was made for the Burgundians, and to regulate the diſ. 


tes which might ariſe between them and the Romans: 


and in this laſt caſe the judges were equally divided of a 


ſide. This was neceſſary for particular reaſons, drawn 
from the political regulations of thoſe times . The 
Roman law was continued in Burgundy, in order to re- 

gulate the diſputes of Romans among themſelves. The 
latter had no inducement to quit their own law, as in 
the country of the Franks, and the rather as the Salic 


Jaw was not eſtabliſhed in Burgundy, as appears by 


the famous letter which 1 wrote to Lewis le 
Debonnaire. 

Agobard deſired that prince: to eſtabliſh the Salic 
1 in Burgundy; conſequently it had not been efta- 
bliſhed there at that time. Thus the Roman law did, 
and fill does ſubſiſt in ſo many provinces, which ws 
monly depended on this kingdom. 

- The Roman and Gothic laws continued hiloiwiſei. in 
the country of the eſtabliſhment of the Goths, where the 
Salic law was never received. When Pepin and Charles 
Martel expelled the Saracens, the towns and. provinces, 
which ſubmitted to theſe princes “, petitioned for a 
continuance of their own laws, and obtained it: This, 
in ſpite of the uſages of thoſe times when all laws were 

perſonal, foon made the Roman law to be conſidered as 
a real and territorial law in thoſe countries. 


+ Of this ful ſpeak in anther place, book xx. aer 7, 8, 


et 9. 
1 Agob. opera. | 
| Catel. hiſt. of Lane produces to the purpoſe a "PATTEN 
of the year 759. * Franci Narbonam obſident, datoque ſacramento 
© Gothis ut fi civitatem traderent partibus Pepini, permitterent 
_ * eos legem ſuam habere: quo facto, Gothi Saracenos oceideruat, 
et civitatem partibus Pepini federn. : 
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This appears by the edict of Charles the Bald, given 
at Piſtes in the year 864, which * diſtinguiſhes the 
countries where cauſes were decided by the Roman law 
from „here it was otherwiſe. _ 
The edict of Piftes ſhews two things; one, that there 
were countries where cauſes were decided by the Roman 


law, and others where they were not; and the other, 
that thoſe countries where the Roman law obtained, 


* were preciſely the ſame where it is ſtill followed at 
vn this very day, as appears by the ſame edit. Thus the 
he diſtinction of the provinces of France ander cuſtom, and 
e- thoſe under written law, was already eſtabliſhed at the 
ne time of the edict of Piſtes. | 
in [ have obſerved, that, in the beginning of the mo- 
ic narchy, all laws were perſonal: And thus, when the 
y MW <cdict of Piſtes diſtinguiſhes the countries of the Roman 
le law from thoſe which were not; the meaning is, that, in 
countries which were not of the Roman law, ſuch a 
ic multitude of people had choſen to live under ſome or 
a. other of the laws of the Barbarians, that there were 
4, ſcarce any who would live under the Roman law, and 
r- that, in the countries of the Roman law, there were few 
WH who would chuſe to live under the laws of the Barbarians. 4 
n I am not ignorant, that what is here advanced will be | 
e W reckoned new; but, if the things I aſſert be true, ſurely 
's they are very ancient. After all, what great matter is it, 
8, whether they come from me, from the Wenne or 
a from the Bignons? 
3g 
e fi C HA P. v. 
8 | 5 BE: 
The ſame ſubjef continued, © 1 
HE law of Gundebald ſubſiſted a long time among. \Y 
* the Burgundians, in conjunction with the Roman 1 


1. it was ſtill 1 in uſe under Lewis le Debonnaire, as 1 


„4 In illa terra in qua judicia ſecundum legem Romanam ter- 
© minantur, ſecundum ipſam legem judicetur; et in illa terra in 
“e qua.”” &c. Art.16. See alſo art. 20. 

I See art. 12 et 16. of the edi& of Piſtes in oenone, in Nar- : 
bona, &c. | 


. Vor. II. : | i 


e 
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Agobard's letter plainly. evinces. In like manner, though 


the edi& of Piſtes calls the country occupied by the Vi- 


ſigoths the country of the Roman law, yet the law. of 
the Viſigoths was always in force there, as appears by 


the Synod of Troyes held under Lewis the Stammerer 
in the year 878, that is, fourteen . after the edict 


of Pens. 
In proceſs 978 time, the Gothic * 1 — 


fell into diſuſe, even in their own country, which wag 


owing to thoſe general cauſes that every where diſpelled 
the perſonal laws of the barbarians. 


CHAP. VI. 


3 the Roman law kept its ground in the N 7 te 


Lombards. 


Eye RY. thing gives way now to my principles. The 
law of the Lombards was impartial, and the Romans 
were under no temptation to quit their own for it. The 
motive that prevailed with the Romans under the Franks 
to make choice of the Salique law, did not take place in 
Italy; hence the Roman law maintained itſelf there 
together with that of the Lombards. 

It even fell out, that the latter gave way to the Ro- 
man law, and ceaſed to be the law of the ruling nation; 


and though it continued to be that of the principal 


nobility, yet the greateſt part of the cities formed them- 


- ſelves, into republics, and the nobility mouldered away 
of themſelves, or were deſtroyed 1. The citizens of 


the new republics had no inclination. to adopt a law, 


which eftabliſhed the cuſtom of judiciary combats, and 
' whoſe inſtitutions retained much of the. cuſtoms and 


uſages of chivalry. As the clergy of thoſe days, a 


| clergy even then ſo powerful in Italy, lived almoſt all 
under the Roman law, the number of thoſe who followed 


the law of the Lombards muſt have daily diminiſhed. 


f See what Mackiayel ſays of the ruin of the ancient potty of 


2 - FE 7 __— * cc << 
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Beſides, the law of the Lombards had not that majeſly BD 
of the Roman law, which revived to Ttaly the idea of 
her univerſal-dominion, neither had it that extent. The 
kw of the Lombards and the Roman law could be then 
of no other uſe than to furniſh ont ſtatutes for thoſe 
cities that were erected into republicss Now, which 
could better furniſh them, the law of the Lombards that 
determined on ſome particular caſes, or the Roman law 
which embraced them all? e 
9 ; 1 4 5 | L ; > p / 


; cHA r. vil. 1 


How the Roman law came to be 1 of K in Spain. 


THINGS heat: otherwiſe in Spain, The hh 


of the Viſigoths prevailed, and the Roman law 7 
was loſt. Chaindaſuinthus * and Receſſuinthus F pro- 
ſcribed the Roman laws, and even forbade citi 11 
in their courts of judicature. Receſſuinthus was likewife. 
author 4 of the law which took off the prohibition of 


marriages between the Goths and Romans. It is evi- 
dent, that theſe two laws had the ſame ſpirit; this king 


wanted to remove the principal cauſes of ſeparation, 
which ſubſiſted between the Goths and the Romans. 


Now it was thought, that nothing made a wider ſepara- 


tion than the prohibition of intermarriages, and the 
liberty of living under different laws. 5 
But though the kings of the Viſigoths had proſcribed 
the Roman law, it till ſubſiſted in the demeſnes they 
poſſeſſed in South Gaul. Theſe countries being diſtant 
from the centre of the monarchy, lived in a ſtate of great 


* We ſee from the hiſtory of Vamba, 


2 He began to reign in the year Sy 


+ We will no longer be haraſſed either by foreign or by the 
Roman laws. Law of the Fiſigotbs, lib. ii. tit. t. ſeft. 9. et 10. 


Ut tam Gotho Romanam, quam Romano Gotham . 
trimonio liceat ſociari. O Lau of the Fifi goths, lid. ill. fit. 1. 


2 
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who. aſcended the throne in 672, that the Hathees of 
the,country-were become the prevailing party *. Hence 
the. Roman law had greater authority, and the Gothic 
leſs. The Spaniſh laws neither ſuited their manners, 
nor their actual ſituation 3 it was poſhble too that the 
people adhered obſtinately to the Roman law, becauſe 
they had annexed to it the idea of liberty. Beſides, the 
. of Chaindaſuinthus and of Receſſuinthus contained 
moſt ſevere regulations againſt the Jews; but theſe 


Jews had a vaſt deal of power in South Gaul. The 


author of the hiſtory of King Vamba calls theſe pro- 
vinces the brothel of the Jews. When the Saracens 
invaded theſe provinces, it was by invitation; and who | 
could have given it but the Jews or the Romans? the 
Goths were the firſt that were oppreſſed, becauſe they 
were the ruling nation. We fee in Procopius 1, that 
during their calamitics they withdrew out of Narbonne 
Gaul into Spain. Doubtleſs, under this misfortune, 
they took refuſe in theſe provinces of Spain, which ſtill 
held ont; and the number of thoſe, who in South Gaul 
lived under the law of the wen, was * r 


mined. 
CHAP. VIII. 
A falſe capitulary. 


Dip = not that wretched compiler. BenediQus Levita 
attempt to transform this Viſigoth eſtabliſhment, 


which prohibited the uſe of the Roman law, into a 


18 The nk of tals provinces was a AY defeRion;. =. 
appears by the judgment which is in the ſequel of the hiſtory. 
Paulus and his adherents were Romans; they were even favoured 
by the biſhops. Vamba dared not put to death the ſeditiovs whom 
he had conquered. The author of the e dpchunie Gaul E 
the nurſery of treachery. 

+ © Gothi, qui cladi ſuperfuerant, ex Gallia cum vxoribus libe- 
* riſque egreſſi in Hiſpaniam, ad Teudim jam palam tprannunt fe 
* receperunt.“ De belle — lib, i. caps l 3. 0 A 


French in the following manner. 


I Mil Dominici. | 
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capitulary *, aſcribed ſince to Charlemagne? He made 
of this particular law a general one, as if he intended te 
exterminate the Roman law throughout the univerſe. - 


CHAP. IX. 


In what manner the codes of the Barbarian laws, and the - 
capitularies came to be loſt. 5 


THE Sale, the Ripuarian, Burgundian, and Viſl- 
goth laws came by degrees to be diſuſed among the 


As fiefs were become hereditary, and arriere-fiefs 


extended, many uſages were introduced, to which theſe 


laws were no longer applicable, Their ſpirit indeed 
was preſerved, which was to regulate moſt diſputes 


by fines. But as the value of money was doubtleſs 


ſubje& to change, the fines were alſo changed; and we 


ſee ſeveral charters , where the lords fixed the fines 


that were payable in their petty courts. Thus the 
2 of the law was followed without following the law 
itſelf. es : | LS 

\ Beſides, as France was divided into a number of petty 
lordſhips, which acknowledged rather a feudal than a po- 
litical dependence, it was very difficult for only one law 
to be authoriſed. In fact, it would be impoſlible to ſee 
it obſerved. . The cuſtom no longer prevailed of fending 
extraordinary officers | into the provinces, to inſpect in- 
to the adminiſtration of juſtice and political affairs; it 


appears even by the charters, that when new fiefs were 


eftabliſhed, our kings diveſted themſelves of the right of 
ſending thoſe officers. Thus, when almoſt every thing 


* Capitularia, I. vi. e. 269. anno 1613 edit. Baluſ. p. 1027. 
+ M. de la Thaumaſſier has collected many of them. See for 
inſtance chap. 6x, 66, and others. 1 
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was become a fief, theſe officers could no longer be em- 
ployed; there was no longer a, common law, becauſe no 
one could enforce the obſervance of it. | 155 
The Salic, Burgundian, and Viſigoth laws, were there. 
fore extremely negleQed at the end of the ſecond race, 
and at the beginning of the third they were ſcarce ever 
mentioned. Pj 
Under the firſt and ſecond race, the nation was often 
aſſembled; that is, the lords and biſhops; the commons 
were not yet thought on. In theſe aſſemblies attempts 
were made to regulate the clergy, a body which formed 
itſelf, if I may ſo ſpeak, under the conquerors, and 
eſtabliſhed its prerogatives. The laws made in theſe 
aſſemblies are what we call the Capitularies. Hence four 
things enſued; the laws of fiefs were eſtabliſhed, and a 
great part of the church-revenues was adminiftered by 
the laws of fiefs; the clergy made a wider ſeparation, 
and neglected “ thoſe laws of reformation, where they 
themſelves were not the only reformers; a collection | 
was made of the canons of councils and of the decretals 
of Popes; and theſe laws the clergy received as coming 
from a purer ſource. Ever fince the erection of the 
grand fiefs, our kings, as we have already. obſerved, had 
no longer any deputies in the provinces to enforce the 
obſervance of their laws: and hence it 1s, that under the 
third race we find no more mention made of capitula- 
res. | | 


® Let not the biſhops, fays Charles the Bald in the Capitulary 
of $44. art. 8. under pretence of the authority of making canons, 
eppoſe this conſtitution, or neglect the obſcrvance of it. It 
ſeems he already foreſaw the fall thereof. 


+ In the collection of canons, a vaſt number of the decretals of 
popes were inſerted; there were very few in the ancient collec- 
tion. Dionyſius Exiguus put a great many into his: but that of 
Iſidorus Mercator was ſtuffed with genuine and ſpurious decretals. 
The old collection was in uſe in France till Charlemagne. This 
prince received from the hands of Pope Adrian I. the collection of 
Dionyſius Exiguus, and caufed it to be accepted. The collection 
of [fidorus Mercator appeared in France about the reign of Char- 
lemagne; people grew paſſionately fond of it; to this ſucceeded 


what we now call the courſe of canon law, 


— 
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c H A P. A 
The fame fulje continued. 


ger RAL. capicularies were added to the law of 
the Lombards, as well as to the Salic and Bavarian 
laws. The reaſon of this bas been a matter of inquiry; 
but it muſt be ſought for in the thing itſelf. There 
were ſeveral forts of capitularies. Some had relation to 
itical government, others to œconomical, moſt of 
them to eccleſiaſtical polity ; and ſome few to civil 
vernment. Thoſe of the laſt ſpecies were added to the 
civil law, that is, to the perſonal laws of each nation; 
for which reaſon it is ſaid in the capitularies, that there 
is nothing ſtipulated “ therein contrary to the Roman 
law. In effect, thoſe capitularies regarding ceconomical, 
eccleſiaſtical, or political government, had no relation to 
that law, and thoſe concerning civil government had re- 
ference only to the laws of the barbarous people, which 
were explained, amended, enlarged, or abridged. But 
the adding of theſe capitularies to the perſonal laws oc- 
calioned, I imagine, the neglect of the very body oß the 
eapitularies themſelves: in times of ignorance, the abri 
ment of a work often cauſes the loſs of Sy work itſelf. | 


CHAP. XI. 


Other cauſes of the diſuſe of the codes of Barbarian laws, 
at cvell as of the Roman law, and of the capitularies. 


W HEN the German nations ſubdued the Roman 
empire, they learned the uſe of writing, and, in 
imitation of the Romans, they wrote down their own 
uſages +, and digeſted them into codes. The . 


* 


* Sec the edict of Piſtes, art. 20. 


f This is expreſsly ſet down in ſome preambles to theſe codes; 
we even find in the laws of the Saxons and Friſians different regu- 
lations according to the different diſtricts. To theſe uſages were 
added ſome particular regulations according to the 2 'of 

circumſtances; ſuch were the — 8 | 
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reigns which followed that of Charlemagne, the inva- 
ſions of the Normans, and the civil wars, plunged the 


conquering nations again into the darkneſs out of which 


they had emerged: reading and writing were quite ne- 
glected. Hence it is, that in France and Germany the 
written laws of the barbarians, as well as the Roman 
law, and the capitularies, fell into oblivion. The uſe 
of writing was better preſerved in Italy, where reigned 


the Popes and the Greek emperors, where there were 


flouriſhing cities, and almoſt the only commerce that was 
carried on in thoſe days. To this neighbourhood of ltaly 
it was owing that the Roman law was better preſerved in 
the provinces of Gaul, formerly ſubject to the Gothe 
and the Burgundians: and ſo much the more as this law 
was there a territorial law, and a kind of privilege. lt 
is probable that the diſuſe of the Viſigoth laws in Spain 


proceeded from the want of writing ; and by the fall of ſo 


many laws, cuſtoms were every where eſtabliſhed. 


- . Perſonal laws fell to the ground. Compoſitions, | 


and* what they called Freda *, were regulated more 
by cuſtom than by the text of theſe laws. Thus, as 


in the eſtabliſhment of the monarchy, they had paſſed 


from German cuſtoms to written laws; ſome ages 
after, they came back from written laws to unwritten 
cuſtoms. | e 


CHAP. XII. 


local cuſtoms. Revolution of the laws of tartarous 


_ nations, as well as of the Roman law. 


BY ſeveral monuments it appears that there were local 


cuſtoms, as early as the firſt and ſecond race. We 


find mention made of the cuſtom of the place , of the 


ancient uſage +, of the cuſlom ||, of the /aws 5, and of 


Of this I ſhall ſpeak elſewhere. 88 
+ Preface to Marculfus's Formulz. 

| | Law of the Lombards, book ii. tit. 58. ſect 3. 
wid. tit. 41. ſet. 6. 5 Life of S. Leger. 
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ET YAN F 
the 1 It * . the opinion * ſome authors, 
that what went by the name of cuſtoms were the laws of 
the barbarous nations, and what had the appellation of 
law was the Roman law. This cannot poſſibly be. King 
Pepin ordained , that wherever there ſhould happen to 
be no law, Alo ſhould be complied with, but that it 
ſhould never be preferred to the law. Now, to pretend 


N that the Roman law was preferred to the codes of the 


laws of 'the barbarians, is ſubverting all monuments of 
antiquity; and eſpecially thoſe codes of barbara laws 
that conſtantly affirm the contrary. ' 

So far were the laws of the ba berens nations m | 
being thoſe cuſtoms, that it was theſe very laws, as per- 
ſonal inſtitutions, - that introduced them. The Salic 
law for inſtance was a perſonal law, but generally, or 
almoſt '' generally, in places inhabited by the Sahan 
Franks, this Salic law, how perſonal ſoever, became, in 
reſpect to thoſe Salian Franks, a territorial law, and 
was perſonal only in regard to thoſe Franks that lived 
elſewhere. Now, if ſeveral Burgundians, Allemans, or 
eren Romans, ſhould have happened to have frequent 
diſputes in a place where the Salic law was territorial, 
they muſt have been determined by the laws of thoſe 
people ; and a great number of determinations, agret- 
able to ſome of thoſe laws, muſt have introduced new 
cuſtoms into the country. This explains extremely well 
the conſtitution of Pepin. It was natural that thoſe 
cuſtoms ſhould affect even the Franks, who lived on the 
ſpot, in caſes not decided by the Salic law; but it was 
e that they ſhould prevail over the Salic law 
it VIM 

Thus there were in each place an eſtabliſhed 1 and 
received cuſtoms which ſerved as a ſupplement to that 
law when they did not contradict it. 1 

They might even happen to ſupply a law that 4 was no 
way territorial; and to Continue the ſame example, if a 
Burgundian was judged by the law of his own nation, 
in a place where the Salic law was territorial, and the 


wa happened not to be explicitly 0 in the very 


* Law of the Lombards, book ii. tit. 47. ſea, 6. 


bk 
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text of this law, there is no manner of doubt but judg- | 
ment would have been paſſed "pour him according to the 
cuſtom of the place. 

In the reign of King Pepin, the cuſtoms then eſta. 
bliſhed had not the ſame force as the laws ; but it was not 
long before the laws gave way to the cuſtoms. - And, 
as new regulations are general remedies that imply a 
preſent evil, it may well be imagined, that, as early as 
Pepin's time, they began to prefer the e to the 
eſtabliſned laws. 

What has been ſaid ſufficiently explains the manner in 
which the Roman law began ſo very early to become 
territorial, as may be ſeen in the edict of Piites, and how 
the Gothic law continued ſtill in force, as appears by 
the Synod of Troyes “ above-mentioned. The Roman 
was become the general perſonal law, and the Gothic 
the particular perſonal law; conſequently the Roman 
law was territorial. But how came it, ſome will aſk, 
that the perſonal laws of the barbarians fell every where 
into diſuſe, while the Roman was coiſtinued as a terri- 
torial law in the Viſigoth and Burgundian provinces? I 
anſwer, that even the Roman law had very near the ſame 
fate as the other perſonal laws; otherwiſe we ſhould ftill 
have the Theodofian code in thoſe provitices where the 
Roman law was territorial, whereas we have the laws of 
Juſtinian. Thoſe provinces retained ſcarce any thing 
more than the name of the country under the Roman or 
written law, than the natural affection which people have 
for their laws, eſpecially when they conſider them as 
Ptivileges, and a few regulations of the Roman law which 
were not yet forgotten. This was however ſufficient to 
produce ſuch an effect, that, when Juſtinian's compile- 
ment appeared, it was received in the provinces of the 
Gothic and Burgundian demeſne as a written law, 
whereas it was received only as written reaſon in the 
ancient demeſne of the Franks. ” 


— N 5 * » 


1 See chap. 5. 
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RT Sells: the Salie * or that of the Salas 
Franks, and 'that of the Ripuarian Franks, and otber 


 barbarous nations. and 105 
| « $3 

HE Salic law did not allow of the dulden of ne- 
gative proofs; that is, if a perſon brought a de- 
mand or charge againſt another, he was obliged by the 
Salic law to prove it, and it was not ſufficient for the 
accuſed to deny it; which is agreeable to the laws * 
almoſt all the nations in the univerſe. 8 

The law of the Ripuarian Franks had quite: a differ 

ent ſpirit ; it was contented with negative proofs, and 
the perſon,” againſt whom a demand or accuſation was. 
brought, might clear himſelf in moſt caſes, by ſwearing 
in conjunction with a certain number of witneſſes that 
he had not committed the crime laid to his charge. The 
number F of, witneſſes, who were obliged to weary in- 
creaſed in proportion to the importance of the affair; 
ſometimes it amounted to f ſeventy-two.: The laws 
of the Allemans, Bavarians, Thuringians, Friſiats, 


Saxons, Lombards, and Burgundians, were formed on 


the ſame plan as thoſe of the Ripuarians. 1 

I obſerved, that the Salic law did not allow of nega- 
tive proofs, There was one || caſe, however, in wich 
they were allowed; but even then they were not admitted 
alone, and wit haut the concurrence of poſitive proofs.” 
The plaintiff * cauſed witneſſes to o be heard, f in order to 


* This relates to what 8 fk chat the Germans ” 
common cuſtoms and particular cuſtoms. at 


+ Law of the nar, tit. vi. vii. vii. and * | 
t Ibid. tit xi. xii. et xvii." 3 | 


* | It was when an accuſation was brought 2gainſt an antruſtio, 
that is, the king's vaſſal, who was ſuppoſed to be poſſeſſed of a 
greater degree of liberty. See tit. lxxvi. of the Pactus legis Salicg. 


* Sse the Ixxvi. tit. of the PaQus legis Salica. 


% 
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ground his action; the defendant prodnced alſo witneſſey 


on his fide, and the judge was to come at the truth by 

comparing theſe teſtimonies +. This practice was vaſtly 
different from that of the Ripuarian and other barbaroug 
laws, where'it was cuſtomary for the party accuſed to 
clear himſelf by ſwearing he was not guilty, and by 
making his relations alſo ſwear that he had told the truth. 

Theſe laws could be ſuitable only to a people remarkable 
for their natural ſimplicity and candour; we ſhall fee 
preſently, that the legiſlators were obliged to take proper 
TITER to Ea their being abuſed. 


CHAP. xiv. 
Another difference. | 


HE Salic law did not admit of the trial by combat, 
though it had been received by the laws of the 
Ripuarians t and of almoſt all the || barbarous nations. 
To me it ſeems, that the law of combat was a natural 
conſequence, and a remedy of the law which eftabliſhed 
negative proofs. When an action was brought, and it 
appeared that the defendant was going to elude it un- 
juftly by an oath, what other remedy was left to a war- 
like man *, who ſaw himſelf upon the point of being 
confounded, than to demand ſatisfaction for the wrong 
done to him, and even for the attempt of perjury ? the 
Salic law, which did not allow of the cuſtom of negative 
proofs, neither allowed nor had any need of the trial by 


| — but the laws of the Ripuarians and of the 


7.6 According to the practice now followed i in England, 
| | See the following note. 


Tit. xxxii. tit. Ivii. ſec 5. tit. lix. ſec. 4. X 


This ſpirit appears in the law of the Ripuarians, tie, lai. ſee 4. 
and tit. Ixvii ſec. 5. and in the capitulary of Louis le Debonnaire. 
added to the law of the arfn the year $05, art. xai. 


— 
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other barbarous nations f, -who allowed the practice of 
negative proofs, were obliged to eſtabliſh the trial by 
combat. | 

Whoſoever will pleaſe to examine the two famous re- 
gulations of Gundebald king of Burgundy eoncern- 
ing this ſubject, will find they are derived from the very 
nature of the thing. It was neceſſary, according to 
the language of the barbarian laws, to reſcue the oath - 
out of the hands of a perſon who was going to abuſe 
it. 
Among the Lowbardd, the its of Rotharis admitted 
of caſes, in which a man who had made his defence by 
oath ſhould not be ſuffered to undergo the fatigue of a 
duel. This cuſtom ſpread itſelf further *: we ſhall ſee 
preſently the miſchiefs that aroſe from it, and how they 
were obliged to return to the ancient practice. 


H XV. 
A re refeion. „ 


10 not pretend to . but that in the changes 
made in the code of the barbarian laws, in the regu- 
lations added to that code, and in the body of the capi- 
tularies, it is poſſible to find ſome text, where in fact 
the trial by combat is not a conſequence of the negative 
proof. Particular circumftances might in the courſe 
of many ages give riſe to FECT laws. 1 ſpeak * 


4 The law of the Frifians, Lombards, Bararians, Saxon, 
Thuringians, and Burgundiaus. 


In the law of the Burgundians, tit. viii. fe. I. et 2. on exi- 
minal affairs, and tit. xlv. which extends alſo to civil affairs. See 
alſo the law of the Thuringianb, tit. i. ſe. 31. tit. vii. f. G. 6: and 
tit. viii. and the law of the Allemans, tit. Ixxxix.:the law of the Ba- 
varians, tit. viii chap. ii ſe. vi. and chap. iii. ſet. 1. and tit. ix. 
chap. 4 ſect. 4. the law of the Friſians, tit. xi. ſect. 3. and tit. xiv, 
ſet 4 the law of the Lombards. book i. tit. 32, ſeQ. 3. and tit. 


xxxv. ſect. x. and book ii tit. 35. ſect. 2. e 


— 


* See chapter xviii. towards the end. e Ga ON 
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of the general ſpirit of the laws of the Germans, of 
their nature and origin; I ſpeak of the ancient cuſtoms 
of thoſe people, that were either hinted at or eſta. 
bliſhed by theſe, 5 bez and this is the only matter in 
queſtion. _. OO ON 


'c H A P. XVI. oh ws 3 
07 the vue or trial 4.5 boiling water, daun by th 
| Sal law... 1 E | 


Tun E Salic law * 1 of the ordeal or trial by 

boiling water ; and, as this trial was exceſſively cruel, 
the law +: found an expedient to ſoften its rigour. It 
permitted the perſon, who had been ſummoned | to make 
the trial with boiling water, to ranſom his hand with 
the conſent of the adverſe party. The accuſer, for a 


particular ſum determined by the law, might be ſatisfied 


with the oath of a few witneſſes, declaring that the ac. 
cuſed had not committed the crime. This was a parti- 


eular caſe i in which the Salic law admitted of the negative 


proof. erke 
This my was a pg, 2 privately agreed, upo1 which 
the law. permitted only, but did not ordain. 

gave a particular indemnity to the accuſer, who wol 
allow the accuſed. to make his defence by negative 


proof; the plaintiff was at liberty to be ſatisfied with the 


bath of the defendant, as he was at lideny to, forgive 
him the i injury. 

The law t contrived a medium, that, before ſentence 
paſſed, both parties, the one through fear of a terrible 
trial, the other for the ſake of a ſmall indemnity, 
ſhould terminate their diſputes, and put an end to their 
animoſities. It is plain, that, when once this "negative 

roof was over, nothing more was requiſite ; and there- 
Tons, that the practice of legal duels could not be: . con 
Kean uence. of this garticular | regulation. of the 8 A = 
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” As alſo ſome other laws of the barbarians, | $69? 
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8 Tit. 1vi, 2 . Ibid. N TOS 10 5 2 $1 


* 
9 1 «. $ 6 wo * 


> H A 3. XVI I. 
Particular notions 7 our eher. 


JT is aſtoniſhing that our anceſtors ſhould reſt the ho- 
nour, fortune, and life of the ſubject, on things that 
depend leſs on reaſon than on hazard, and that they ſhould 
inceſſantly make uſe of proofs incapable of convidting, 
and that had no manner of nenen either with inno- 
cence or guilt. | 
The Germans, wha had never been ſubdued 8 enjoy⸗ 
ed an exceſſive independence. Different families waged 
war + with each other, to obtain ſatisfaction for murder, 
robberies, or affronts. This cuſtom was moderated by 
ſubjecting theſe hoſtilities to rules; it was ordained that 
they ſhould be no longer committed, but by the direc- 
tion and under the eye of the magiſtrate. This was 
far preferable to a general licenſe of annoying each other. 
As the Turks in their civil wars look upon the firſt 
victory as a decifion of heaven in favour of the victor, fo 
the inhabitants of Germany, in their private quarrels, 
conſidered the event of a combat as a decree of Provi- 
dence, ever attentive to puniſh the criminal or the W- 
er. 
5 Tacitus cee us, that, *when one Gems ation 
intended to declare war againſt another, they endeavour- . 
ed to take ſome perſon priſoner whom they obliged to 
fight with one of their people, and by the event of this 
combat they judged of the ſucceſs of the war. A na- 
tion, who believed that public quarrels could be regulated 
by a ſingle combat, might very well think that it was 
proper _ for deciding the es of individuals. 


This appears by what Tacitus ys, 1 cennibus ide 1. | 
Ws | 


' + Velleius Paterculus, lib. ii. cap. 110 fays, that the Germans 
decided all their diſputes by the ſword. Pp 


+ See the codes of barbarian laws, and in 18 to lf ancient 
times, Beaumanoir on the cuſtom of Beauvoiſis. 3 


US 
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_ Gungdebald * king of Burgundy was the prince who 
gare the greateſt ſanction to the cuſtom of legal duelk. 
4 he reaſon he gives for his fanguinary law is mentioned 
in his edi. It is,“ ſays he, * in order to prevent our 
e ſubje&s from atteſting by oath what they are not cer. 
*« tain of, nay, what they know to be falſe.” Thus, 
| while the clergy + declared that an impious law which 

permitted combats, the Burgundian kings looked upon 
that as a facrilegious law which authorized the takiug of 


an oath. 


The trial by combat had ſome reaſon for it, founded 


on experience, In a military nation, cowardice ſup. 
poſes other vices; it is as an argument of a perſon's 
having reſiſted the principles of his education, of his be. 
ing inſenſible of honour, and of baving refuſed to be 
ditected by thoſe maxims which govern other men; it 
ſhows, that he neither fears their contempt, nor ſets any 
value upon their eſteem. Men of any tolerable extraction 


ſeldom want either the dexterity requiſite to accompany | 
ſtrength, or the ſtrength neceſſary to concur with cou- 


rage; becauſe, as they ſet a value upon honour, they 
are practiſed of courſe. in things without which this ho- 
Nour cannot be obtained. Beſides, in a military nation, 
where ſtrength, courage and proweſs are efteemed, 
crimes really odious are thoſe which arife from impoſture 
fineſſe, and cunning, that is, from cowardice. 


With regard to the trial by fire, after the party a- 


cuſed had put his hand on a hot iron, or in boiling wa- 
ter, they wrapt the hand in a bag and ſealed it up; if 
after three days there appeared no mark, he was ac- 
quitted. Is it not plain, that among a people inured 
to the handling of arms, the impreſſion made on a 


rough or callous ſkin by the hot iron, or by boiling 


water, could not be ſo great as to be ſeen three days af- 
terwards? and if there appeared any mark, it ſhewed 


that the perſon who had undergone: the trial was an effe- 


minate fellow. Our peaſants handle hot iron with their 
callous hands as much as they pleaſe ; ; and, 1 with regard 


* Law of the Burgundians, chap. lv. 
+ See the works of Agobard. + 


f 
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to the women, the hands of thoſe who worked hard 
might be very well able to reſiſt hot iron. The ladies * 
did not waut champions to defend their caufe; and, in 
a nation where there was no luxury, there was no middle 
ſtate. | 
By the law of the Tlaringians +, a woman zecuſed of 
adultery was condemned to the trial by boiling water, 
only when there was no champion to defend her; and 
the law of the Ripuarians admits of this trial f, only - 
when à perſon had no witneſſes to appear in his juſtifi- | 
cation. Now, a woman that could not prevail upon any 
one relation to defend her caufe, or a man that could 
not produce one ſingle witneſs to atteſt his honeſty, a 
were from thoſe very circumſtances ſafficiently convicted. 
1 conelude, therefore, that under the circumſtances of 
time in which the triat by combat, and the trial by hot 
iton and boiling water obtained, there was ſach an agree- 
ment betweer: thoſe laws and the manners of the people, 
that the laws were not fo productive of injuſtice as they 
were in themfelves unjuſt, that the effects were more 
innocent than the cauſe, that they were more contrary 
to equity than prejudicral to its rights, more err rr or 


han ö | 


| c H A P. XVIIE: 


th what manner the eg as om > judicial combats. gained 


ground, 


Faou Ke letter to Lewis 11 Debobüatte; it 


might be inferred, that the cuſtom of judicial com- 
bats was no! eſtabliſhed _ the wan nn —_—_— 


* See n bee of Beauvoiſis, ORs Ixi. See alſo 
the law of the Angli, chap. ziv. where the trial by boiling water 
x only a ſubſidiary proof. 


＋ Tit. xiv. 
Þ G_ xxxi. ſect. Fs 
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£1 to this prince the abuſes of the law of Gun. 
debald, he defires || that private diſputes ſhould. be deci- 


ded in Burgundy by the law of the Franks. But as it 


is well known from other quarters, that the trials by 


combat prevailed at that time in France, this has been 
the cauſe of ſome perplexity. However, the difficulty 
may be ſolved by what 1 have ſaid; the law of the Salian 
Franks did not allow of this kind of trial, and that of 


the Ripuarian Franks did *. 


But, notwithſtanding the ——__ of the Hs the 
cuſtom of judicial combats gained ground continually in 
France; and I ſhall make it appear preſently, that the 
clergy themſelves were in great part the occaſion of it. 

It is the law of the Lombards that furniſhes us with 
this proof. There has been long © fince a deteſtable 


_ ** cuſtom introduced,“ ſays the preamble to the conſti- 


tution of Otho II. 1. This is, that if the title to an 
eſtate was ſaid to be falſe, the perſon who claimed under 
that title made oath upon the goſpel that it was ge- 
nuine; and without any further judgment he took poſ- 
ſeſſion of the eſtate: ſo that they who would perjure 
themſelves, were ſure of gaining their point. The em- 
peror Otho I. having cauſed himſelf to be crowned at 
Rome 4, at the very time that a council was held there 
under Pope John XII. all the lords |] of Italy repreſent- 
ed to the Emperor the neceſſity of enacting a law to re- 
form this horrid abuſe. The Pope and the Emperor were 


of opinion, the affair ſhonld be referred to the council, 


which was to * ſhortly held at Ravenna“ ” There the lords 


1 81 placeren Domino noſtro ut eos transferret ad legem Fran- 
1 corum.“ 

.* See e tit. Wy ſeR. 4. and tit. 675 ſe ct. 5. 

+ Law of the Lombards, book ii. tit. 55. chap. 34. 

} In the year 962. 


Ab ltaliz proceribus eſt proclamaturn, 1 ut imperator fanctus⸗ 
„ mutata lege, ſacinus indignum deltrueret. Law of the Lom- 
bards, book ii. tit. 55. cap. 34. 


It was held in the year 967, in preſence of Hops John X x11. 
and of the Emperor Otho J. 


OW 


x 


| Law of the Lombards, book ii. tit. 35. _ ** 
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made the ſame repreſentations, and repeated their i in- 
ſtances; but the affair was put off once more, under pre- 
tence of the abſence of particular per ſons. When Otho II. 
and Conrad * king of Burgundy arrived in Italy, they had 
a conference at Verona , with the Italian lords 1 and, 
at their repeated remonſtrances, the Emperor, with their 
unanimous: conſent, made a law, that whenever there 
happened any diſputes about inheritances, and one of 
the parties inſiſted upon the legality of his title, and the 
other maintained its being falſe, the affair ſhould be de- 
cided by combat; that the ſame rule ſhould be obſerved 
in conteſts * to fiefs; and that the elergy ſnould 
be ſubje& to the ſame law, but ſhould fight by their 
champions. Here we ſee that the nobility inſiſted on 
the trial by combat, becauſe of the inconvenieney of the 
proof introduced by the clergy ; - that, notwithſtanding 
the clamours of the nobility, the notoriouſneſs of the 
abuſe, which called out loudly for, redreſs, and the au- 
thority of Otho, who came into Italy to ſpeak and 28 
as maſter, ſtill the clergy held out in two councils; in 
fine, that the joint concurrence of the nobility. and 
princes having obliged the clergy to ſubmit; the cuſtoms 
of judicial combats muſt have been conſidered as a pri- 
vilege of the nobility, as a barriet againſt injuſtice, and 
as a ſecurity of property, and from that very. moment 
this cuſtom muſt have gained ground. This was effected 


at a time when the power of the Emperors, was great, 


and that of the Popes inconſiderable; at a time when the 
Othos came to revive the dignity of the empire in Italy. 
I ſhall make one reffection which will corroborate 


what has been above ſaid, namely, that the cuſtom of 5. 
negative proofs produced that of judicial combat. The 


abuſe complained of to the Othos was, that a perſon 
who was charged with having a falle title to an eſtate, 
defended himſelf by a negative "mw. declaring upon. the 


® Otho the Second's uncle, on to + Rodelphes 154 t of 
Transjuran Burgundy. | 
. + In the year 988. 


Cum in hoc ab omnibus ebe aures biken 


+ 
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goſpel it was not falſe. What was it they did to reform 


this abuſe? they revived the cuſtom of Judicial combats. 


1 was in a hurty to ſpeak of the conſtitution of 
Ottis II. in order to give à elear idea of the pere be. 
tween the dergy and the laity of thoſe times. There 


had been indeed à conſtitution of Lotharius 1. *, of 
an earlier date, who, upon the ſame complaints and dif- 
putes, being defirous of ſecuring the juſt poſſeſſion of 
property, had ordained that the notary ſhould make oath 


that the deed or title was not forged: and if the notary 
mould happen to die the witneſs ſhould be fworn who 


bad ſigned it. The evil, however, ſtill continued, till 


they were obliged at length: to habe” recourſe to the re- 


1 above mentioned. 

Before that time, I find, ge) fa the geperal aſſem. 
blies held by Charlemagne, the nation repreſented to 
him +; that, in the actual flate of things, it was extreme- 
difficult but that either the accuſer or the accuſed 
1aft forſwear theinſelves; and that for this reaſon it was 


much better to revive the Feen combat 5 which was 


accordingly done. 

The Sage of judicial combats raised bund among 
the Burgundians, and that of the oath was limited. A- 
- mong the Goths, the laws of Chaindaſainthus and Ke: 

cefſainthus left not the leaſt veſtige of the trial by com- 


bat; this cuſtom had been reſtrained by the' clergy; but, | 


m proceſs of time t, thoſe people put a ſtop to the vios 

tence which they had ſuffered in this reſpect. 
The 'firſt kings of the Lombards gave a check to 

he fl cuſtom of roger N nein Lewis 


*. . In the — of the PS book ii. tit. 55. ſect 3 3. In the 
copy which Muratori made uſe of it is attributed to the Emperor 


Guido. rele 
+ Ta the law of the Lombards, book ii. tit. 55. FOE 1 


t In palatio, quoque, Bera comes Barcinonenſis, cum im- 
« peteretur a quodam Sunila. & infidelitatis argüeretur, cum 
& eodem ſecundum legem propriam, utpote quia uterque Goths' 
s erat, equeſtri prœlio congreſſus eſt & victus.“ I cannot retol⸗ 
lect from whom | had this paſſage: 8 


See in the law of the CGG] bock i ut. 4. and tit 9. 
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tice of legal duels, at firit in criminal, and aft 
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le Debonnaire, and the Othos q made divers mh: 
flitutions, which, we. find inſerted i in the laws 0 the Loms 
bards, and, added to the Salic laws, whereby the prae 

0 erwards in 
in civil affairs, obtained a greater extent. They knew 
not what to do. The negative proof by oath had its 


inconveniences, that of legal duels had its inconveniences 


alſo; bence they often changed, according as the one or 
the other affected them molt. | | 
On the ove hand, the clergy were Seat to. . z 
in all ſecular affairs people were obliged to have recourſe 
to the altars |; and, on the other, a baughty nobility 
were fond of maintaining their rights by the ſword. | 
I would not have it inferred, that it was the clergy 
who-introduced the cuſtom ſo much complained of by 
the nobility. This cuſtom was derived from the ſpirit 
of the barbarian laws, and from the eftabliſhment of ne- 
gative proofs. But a practice that contributed to the 
impunity of ſuch a number of criminals, baving given 
me people reaſon to think that it was proper to make 
uſe of the ſanctity of the churches in order to ftrike terror 
into the guilty, and to intimidate perjurers, the clergy 
maintained this uſage, and the practice that attended itz 
for in other reſpects they were abſolutely averſe to ne. 
gative proofs. We find in Beumanoir *, that this kind 
of proof was never allowed in ecclefiaſtic courts; which 
contributed greatly without doubt to its ſuppreſſion, and 
to weaken in this reſpect the ARES of the W of 
the barbarian © hy eg 


fea. 23. * book i ji. tit. 35. ſe. 4, and 5. and tit. 55. Pry % 
2. and 3. the PRs of Rothatis: and in ſea. 15. that of 
Luitprandus. | ; 57 E758 


+ Ibid. book ii. tit. 55. ſeR. 23. 


I The judicial oaths were MEN at thee time In the adn 
and during the firſt race of our kings there was a chapel ſet apart 
ih the royal palace, for the affairs that were to be thus decided. 
See the Formulas of Marculfus, book i. chap. 38. the laws of the 
Ripuarians, tit. 59. ſect. 4. tit. 65. ſect. 5.; the hiſtory of Gregory 
of T Tenth the capitulary of the year 803. added 1 to the Salie law. | 


0 Chap. 39. p. 212. 4 


— — TAs A 1 rg * 
* 
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This will convince us more ſtrongly of the connection 
bitween the uſage of negative proofs, and that of judi- 
cial combats, of which I have ſaid ſo much. The lay 
tribunals admitted of both; and Doh were rejected by 
the eceleſiaſtic courts. | 

In chuſing the trial by duel, the nation | followed its 
military ſpirit; for while the trial by duel was eſtabliſhed 
as a divine decifion, the trials by the croſs, by cold or 


| boiling water, which had been alſo regarded as divine 


deciſions, were aboliſhed. 

Charlemagne ordained, that if any differences ſhould 
ariſe between his children, they ſhould be terminated by 
the judgment of the croſs. Lewis le Debonnaire + con- 
fined this judgment to ecclefiaſtic affairs; his ſon Lo- 
tharius aboliſhed it in all caſes; wy he abolihed f. even 
the trial by cold water. 

1 do not pretend to ſay, that at a time when fo few 


uſages. were univerſally received, theſe trials were not 


received in ſome churches; eſpecially as they are men- 
tioned in a charter || of Philip Auguſtus; bar J affirm 
they were very little uſed. Beaumanoir $, who lived 
at the time of St. Lewis, and a little after, enumerating 


the different kinds of trials, mentions that of Judicial 


dun dat, Wer not a en ok the others.” 


* 115 7 H A p. XIX. 


1 new TOY of the diſu if of the Salic and. Soha laws 
as alſo of the capitularies. | 


1 HAVE already 'mentioned the reaſons that occa- 
ſioned the diſuſe of the Salic and Roman laws, as 
alſo of the capitularies; here I ſhall add, that the 
principal _ was the oP extent OY to er 


| nm. 


+ We find his conſtitutions inſerted in thy law of the 1 
and at the end of the Salic laws. ; 


I ln a conſtitution inſerted in the law of the L.ombards book 
ii. tit. 55. ſect. „ 


; [ In the year 1200. $ Cuſtom of Beauvoiſis, chap. 39+ + 


— — „ 


e M _ tans a>. e 
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As the Salic laws did not admit * this cuſtom, they 
became in ſome, meaſure. uſcleſs, and fell into oblivion. 
In like manner the Roman laws, which alſo rejected 
this cuſtom, were laid aſide; their whole attention was 
then taken up in eſtabliſhing the law of judicial combats, 
and in forming a proper digeſt of the ſeveral caſes that 
might happen on thoſe occaſions. + The regulations of 
the capitularies became alſo of no manner of ſervice. 
Thus it is that ſuch a number of laws loſt all their au- 
thority, without our being able to tell the preciſe time 
it was loſt ; they fell into oblivion, and we cannot bind 
any others that were ſubſtituted in their place. 3 

Such a nation had no need of written laws; Amer! its 
written laws might very eaſily fall into diſuſ Ge. 

If chere happened to be any diſputes between two par- 
ties, they had only to order a ſingle combat. n | 
no great knowledge or abilities were requiſite. 

All civil and criminal actions are reduced to facts. 11 
is upon theſe facts they fought; and not only the ſubs; 
ſlance of the affair, but likewiſe the incidents and impar- 
lances were decided by combat, as men * er | 
who praduces ſeveral inſtances. 1 

+ I find that towards the commencement 10 che third 
race, the juriſprudence; of thoſe times related entirely: 
to perſonal quarrels, and was governed by the point of 
honour. If the judge was not obeyed, he inſiſted upon 
ſatisſaction from the perſon that had contemned his au- 
thority. At Bourges, if + the provoſt had ſummoned 
a perſon, and he refuſed to come, his way of proceeding 
was to tell him, „I ü ſent for thee, and thou didſt not 
« think it worth thy while to come; I demand therefore 
ao betjsfaction for this: contempt. * Upon which they 
e Lewis the Fat reformed this cuſtom t. 

he cuſtom of legal duels preyailed [| at ee even. 
in all demands of debt. Lewis the Young: declared, 


2 Chap. 67. page zog, 310. e 4» ons N 
1 Charter of Lewis the 3 in the your Th 5. in "he e cohe g 
of ordinances. + | + + 1 lbid. 


Charter of Lewis ihe ce Young, in the year 2168, in zthe « colleipn 
9 ordinances, 5 
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that this cuſtom ſhould take place only when the demand 
exceeded five ſous. This ordinance was a local law; for 
in St. Lewis's time * it was ſufficient that the value 
was more than twelve deniers. Beaumanoir, + heard a 


_ gentleman of the law affirm, that formerly there had 
deen a bad cuſtom in France, of hiring a champion for 


a certain time to fight their battles in all cauſes. This 
ſhe ws, that the uſage of judiciary combats muſt have bad 


at that time a pins. oem extent. 
CHAP. XX. 


Origin of the point of Benour. 


WE meet with inexplicable enigmas in the codes of 


the laws of the barbarians. The law of 4 the 
Friſians allows only half a ſou in compoſition to a perſon 
that had been beaten with a ſtick; and vet for ever ſo 
ſmall a wound it allows more. By the Salic law, if a 


freeman gave three blows with a ſtick to another free. 


man, he paid three ſous; if he drew blood, he was pu- 
niſhed as if he had wounded him with ſteel, and he paid 
fifteen ſons: thus the puniſhment was proportioned to 
the greatneſs of the wound. The law of the Lombards | 
eftabliſhed different compoſitions for one, two, three, 
four blows; and fo on. At preſent a fingle blow is 
equivalent to a hundred thouſand. 

The conſtitution of Charlemagne, inſerted in the 
law g of the Lombards, ordains, that thoſe who were 
allowed the trial by combat, ſhould fight with batoons, 
Perhaps this was out of regard to the clergy ; or, 


probably, as the uſage of legal duels gained ground, 


they wanted to render them leſs ſanguinary. The 


® See Dea, chap. 63. page 3 

I See the cuſtom of Beauvoiſis, chap. 28. Page 2c TW 
1 Additio ſapientum . tit. 6. ON 
Þ Book i. tit. 6 ſect. 3. 4 


'$ Book 5 ji. tit. 5. ſect. 23. 


. 


P. 328. 
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capitulary || of Lewis le Debonnaire allows the liberty « of 
chooſing to fight either with the ſword or batoon. In 
proceſs of time none but bondmen een with the ba- 
toon * 
Hoe I ſee the firſt riſe and foratutiv of the particu. 
lar articles of our point of honour. The accuſer beg 
with deelaring in the preſence of the judge, that ſuch a 
perſon had committed ſuch an action; and the! accuſed 
made anſwer, that he lied +, upon which the judge gave 
orders for the duel. It became then an eſtabliſhed rule, 
that whenever a perſon had the lie en hit, it was in- 
cumbent on him to fight. | 
Upon a man's“ declaring he would fight, he could 
not afterwards depart from his word; if he did, he was 
condemned to a penalty. Hence this rule enfued; that 
whenever a perſon had engaged his waz honour forbyge 
him to recall it. | 
Gentlemen + fought one Wester 6 on horſthuvlty' 5 
armed at all points; villains fought on foot, and with 
batoons. Hence it followed, that the batoon was look- 
ed upon as the inſtrument of inſults and affronts; {| beeauſe 
to ſtrike a man with it, was treating him like a villain, 
None but villains fought with their 5 faces uncovered; 
ſo that none but they could receive a blow on the face. 
Therefore a box on the ear became an injury that muſt 
be expiated with blood, becauſe the pon who YE 


: 
* 
* 


ed it had been treated as a villain. 


The ſeveral people of Germany were no leſs ſenſible 
than we of the point of honour ; 2 1 they were more 


| Added to the Salic law, in 189. 3 
$ See Beaumanoir, chap. 64, p. 328. £ + une * 
* See Beaumanoir, chap. 3, p. 25 and 319. 1 £9 
+ See in regard to the arms of the combatants, Beaumanoir, 


| chap. 6x, p. 308. and chap. 64, p. 328. 


t ibid. chap. 64, p. 328. See alſo the charters of St. Aubin of 
Anjou, quoted by Galland, p. 263. 


Among the Romans it was not infamous to be beaten with a 
lick, leg. Taus fuſtium, de iis qui notantur infamia. 


98 TRY had only the batoon and buckler, TT. chap. 64. 
Vor. II. X 


GH 


ſo. Thus the moſt diftant relations took a very con- 
ſiderable ſhare to themſelves in every affront, and on this 
all their codes are founded. The law * of the Lom. 
bards ordains, that whoſoever goes attended with ſervants 
to beat a man by ſurpriſe, in order to load him thereby 
with ſhame, and to render him ridiculous, ſhould pay 
half the compoſition which he would owe if he had kil. 
led him ; and if through the ſame motive he tied or 
bound him, he ſhould pay three quarters of the ſame 
eompoſition. _ 

Let us then conclude, that our forefathers were ex- 
tremely ſenſible of affronts: but that affronts of a par- 
ticular kind, ſuch as being ſtruck with a certain in- 
ſtrument on a certain part of the body, and in a certain 
manner, were as yet unknown to them. All this was 
included in the affront of being beaten, and in this caſe, 
the proportion of the exceſs conſtituted the . of 


nn 
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4 new refleion upon the point of honour among the Germans 


6 II was a great infamy, ſays Tacitus , among the 
« * Germans, for a perſon to leave his buckler behind 
Fs him in battle; for which reaſon a great many after 
6« a misfortune of this kind have deftroyed themſelves.” 
Thus the ancient Salic law || allows a compoſition of 


fifteen ſous to any perſon that had been injuriouſly re- 


proached with having left his buckler behind him. 


+ When Charlemagne 5 amended the Salic law, he al. 


lowed in this caſe no more than three ſous in compoſi- 
tion. As this prince cannot be ſuſpected of having bad 
a deſign to enervate the military diſcipline, it is manifeſt 
that this change was owing to that of the arms, and that 


from this change of arms a great number of * derive 


* origin. 


®. Book i. tiz. 6. KGA. 2. 2 tit. 6. ſeck. 2. 
De moribus Germanorum. In the Padtus legis Salicc. 


ß We have both the ancient by, and chat which 1 was s amended 


by that prince. 
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„„ "ESA $06. 
8 07 the manners relative to judicial combats, 


UR connection with the fair ſex is founded on the 

happineſs attending the pleaſure of enjoyment z 
on the charms of loving and being beloved; and like- 
wiſe on the deſire of pleaſing the ladies, becauſe they 
are moſt penetrating judges in reſpe& to part of thoſe 
things which conſtitute perſonal merit. This general 
defire of pleaſing produces gallantry, which is not indeed 
love itſelf, but the delicate, the volatile, the perpetual 
diſſembler of love. Fe. Ee | CE: 
According to the different circumſtances of every 
country and age, love inclines more to one of thoſe three 
things, than to the other two. Now, I maintain, that 
the prevailing ſpirit, at the time of our judicial combats, 
mult have naturally been that of gallantry. | 


I find in the law of the Lombards |, that if one 'of 


the two champions was found to have any herbs fit for 
enchantment about him, the judge ordered them to be 
taken from him, and obliged him to ſwear he had no 
more. This law could be founded only on the vulgar 
opinion; it was fear (which has been ſaid to have in- 
vented ſo many things) that made them imagine this 
kind of preftigiess As in the fingle combats, the 
champions were armed at all points; and as with heavy 
arms, both of the offenſive and defenſive kind, thoſe of 
particular temper and force were of infinite advantage ; 
the notion of ſome champions having enchanted arms, 
AY have turned the brains of a great many 
people. 2 | „ NW”. 
Hence aroſe the marvellous ſyſtem of chivalry. The 
minds of all ſorts of people quickly imbibed theſe ex- 
travagant ideas. 'Then it was that in romances they 


| beheld knights-errant, necromancers, fairies, winged 


or intelligent horſes, _ Inviſible or invulnerable men, 


| Book ii. tit. 55. ſeck. 11, 


% 
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magicians who concerned themſelves in the birth and 
education of great per ſonages, enchanted. and diſen- 


chanted palaces, a new world in the midſt of the old 


one, and the ordinary courſe N « nature wb only to the 
lower claſs of mankind. 
Knights-errant always in armour, in a part of the 


world full of caſtles, forts, and robbers, found honour. 


in puniſhing injuſtice, and in protecting weakneſs. 
Hence our romances abound with gallantry founded 

on the idea of love, ne with that of egen and 
protection. | 

Such was the original of gallantry, when they formed 
to their imaginations an extraordinary ſet of men, who, 
at the ſight of virtue joined with beauty and diſtreſs, 
were inclined to expoſe themſelves to all hazards for 
their ſake, and to endeavour to pleaſe them in the com- 
mon actions of life. 


Our romances of chivalry flattered this defire of. 


—— and communicated to a part of Europe that 
ſpirit of gallantry, which we may venture to n was 
very little known to the Ancients. 


The prodigious luxury of that — city Rome, 


flattered the idea of ſenſible pleaſures. A certain notion 
of: tranquillity in the fields of Greece, gave riſe to the 
defeription { of ſoft and amorous ſentiments. The idea 
of knights · errant, protectors of the virtue and beauty of 
vive: fair ſex, led people to that of gallantry. e 

This ſpirit was continued by the cuſtom of tourna- 
ments, which uniting the rights of valour and love, . 
mor a 3 N py eg to ye e e 


. Ihe XXIII. 
Of the code of laxws on Judicial combats. 
gown perhaps will 4 a corioßty to ſee this 


monſtrous cuſtom of judiciary combat reduced to 
principle, and to find a code 1 ſuch e laws. 


see the Greek romances of the middle age, 8 


"ug 
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Men, reaſonable in the main, reduce their very prejudices 
to rule. Nothing was more contrary to good Tenſe than 
thoſe-combats: and yet when once this point was laid 
down, a kind of prudential management was uſed in car- 

ing it into execution. W 5 
In order to be thoroughly acquainted with the ju- 
riſprudence of thoſe times, it is neceſſary to read with 
attention the regulations of St. Lewis, who made ſuch. 
great changes in the judiciary order. Defontaines was 
contemporary with that prince: Beaumanorr wrote af- 
ter * him; and the reſt lived fince his time. We muſt 


| therefore look for the ancient practice in the amend- 


ments that have been made of it. 
CHAP. XXIV. 
Rules eſtabliſhed in the judicial combat. 


WHEN there happened + to be ſeveral accuſers, 
they were obliged to agree among themſelves, that 
the action might be earried on by a fingle proſecutor z 
and if they could not agree, the perſon before whom the 
action was brought, appointed one of them to proſecute 
the quarrel. 5 ee, e TOONS 
When þ a gentleman challenged a villain, he was 
obliged to preſent himſelf on foot with buckler and 
batoon; but if he came on horfeback, and armed like 
a gentleman, they took his horſe and his arms from 
bim; and ftripping him to his ſhirt, they obliged him 
to fight in that condition with the villain. Nh EA 
Before the combat the || magiſtrates ordered three 
banns to be publiſhed. By the firſt the relations of the 
parties were commanded to retire; by the fecond, the 
people were warned to be filent; and the third prohi- 
bited the giving any aſſiſtance to either of the parties, 


—— 


* In the year 1283. 
f Beaumanoir, chap. 6, page 40 and 4. 8 
f Ibid. chap. 64, page 328. . 
e 7 
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under ſavere peualties; nay, even on the pain of death, 
if by this aſſiſtance either of the combatants ſhould hap. 
pen to be vanquiſhed... 

The officers belongiog to the civil wagidrns guarded ® 
the liſt or incloſure where the battle was fought; and in 
caſe. either of the parties declared himſelf defirous of 
peace, they took particular notice of the actual ſtate in 
which things ſtood at that very moment, to the end 
that they might be reſtored to the ſame ituetion, 1 in ve 
they: did not come to an accommodation . 

When the pledges were received either for a erime 
* for falſe judgment, the parties could not make up the 
matter without the conſent of the lord: And when one 
of the parties was overcome, there could be no accom. 
modation without the permiſſion of the count f, which 
bad ſome analogy to our letters of grace. 

But if it happened to be a capital crime, and the lord, 
corrupted by preſents, conſented to an accommodation, 
he was obliged to pay a fine of fixty livres, and the 
right || he had of paving the malefactor devolved to 
the count. | 
here were a great many wing Sad either of 
offering or of accepting battle. But liberty was given 

them in trial of the cauſe to chuſe a champion; and that 
he might have a ſtronger intereſt in defending the par- 
ty in whoſe behalf he ee, his hand was cut off if 
he loſt the battle 9. 

When capital laws were made i in the laſt r a- 
gainſt duels, perhaps it would have been ſufficient to 
- have deprived a warrior of his military capacity, by 
15 loſs * 15 hand; eee in een wy a greates 


* Beaumanoir page _— | 
we The great vaſſals kad particular ns” | 


oY Beaumanoir, chap. 64, page 330, ſays he loſt his furifdiAion? 
| theſe words, in the authors of thoſe days, have not a general 
fignification, but a ſignification baited to the affair in queſtion. 
 Defontaines, chap. 21, art. 29. 


$ This cuſtom, which we meet with in the 8 was til 
_ fubliſting at the time * 5 See chap. 63, Page 315. 


6 


/ 
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th, | mortification to-mankind f to furvine the loſs oi Muir 
"I character. 4 4 > | G7 
When * in capital caſes the duel was fiagbt by hw 
dee pions, the parties Were placed where they could» not bes 
| in WW hold the battle; each was bound: with the cord that was 
of to be ufed at his. execution, in e his enk ur Was 
in overcome. A bins 
end The perſon that ſuecumbed i in | battle did not always 


aſe loſe the point conteſted z if, for inſtance , n 
on an r ee he * _ the eee 


11 


CHA p. XXV. 5 5 ' * 
ich 07 the bounds preſcribed to the cyſlem of judicial combat. 
1d, W HEN pledges of battle had been received ee 


on, civil affair of ſmall i eee the dert r 
the the parties to withdraw them. 
to If a fact was notorious 4, for [7 Ei if 2 man bad ; 


been aſſaſſinated in the open market · place, then there was 
of neither a trial by witneſſes, nor by combat; the Judge 


ven gave his deciſion from the notoriety of the fact. 

nat When the court of a lord had often ee after 
ar- the ſame manner, and the uſage was thus known, the 
if lord refuſed to grant the parties the privilege of duel- 

| ling, to the end that the uſages might not be Werte by | 
2 the different events of the combats. 

to They were not allowed to inſiſt upon ducting das fot * 


by themſelves, for ſome one belonging to their ene or 
ter for their liege lord. | 
When the accuſed had been nite +, enced} 1 re- 
lation could not inſiſt on fighting him; nn _ 
putes would | never be terminated. 


3% 


n: 13 Beaumanoir, 4 64, page 330. 8 ; 3 

2 ; 4 Ibid. chap. 6x, page 309. 45g 
I wid. chap. 61, page 308, chap. 43, page 239. 

lin I Ibid. chap. 61, page 114. Soo alſo Deſontaines, eren. 


* Ibid, chap. 63, page _ | + bid. 
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I a petſon appeared again in public, whoſe relations, 
upon a ſuppoſition of his being murdered, wanted to 
avenge his death, there was then no room for a combat: 
the ſame may be ſaid *, if, by a notorious abſcnce, the 
fact was proved to be impoſſible. 

If a man + who had been mortally wounded, had dif. 
culpated before his death the perſon accuſed, and named 
another, they did not proceed to a duel : bot if he had 
mentioned nobody, his declaration was looked upon only 
as a forgiveneſs on his death bed; the proſecution was 
continued, and even among gentlemen they could make 
war againſt each other. | 

When there was à war, and one of the relations bad 

iven or received pledges of battle, the right of war 
ceaſed; for then, it was thought, that the parties want- 
ed to purſue the ordinary courſe of juſtice, wherefore he 
that continued the war would have been ſentenced to re. 
pair all damages. 

Thus the practice of judiciary combat had this advan 
tage, that it was apt to change a general into a particular 
. quarrel, to reſtore the courts of judicature to their au- 
thority, and to reduce to a civil ſtate thoſe who were no 
longer governed but by the law of nations. 

As there are an infinite number of wiſe things that are 
managed in a very fooltſh manner, ſo there are many 
fooliſh things that are very wifely conducted. 

When a man , who was challenged for a crime, viſibly 
ſhewed that it had been committed by the appellant him- 
ſelf, there could be then no pledges of battle: for there 
is no criminal but would prefer a duel of uncertain event 
to a certain puniſhment. 

There were no duels |} in affairs decided by arbiters, 
or by eccleſiaftic courts ; nor in caſes gnome Io to women's 
dowries. | 

A woman, ſays Beaumanoir, cannot 7 If a wo- 
man appealed a perſon without naming her champion, 
the pledges of battle were not e It was alſo 


9 l che 63, page 322. T Ibid. page 323. | 
_ $ Ibid. page 324 e | 3 
I wid. page 323. 


dee abay a woman Bod be 2uthoriſed"* by or 
baron, that is, by her huſband, to appeal; yt ſhe Went 
be appealed without this authority. 

If either the appellant or the Franks were n 
fifteen years of age, there could be no combat. They 
might order it indeed in diſputes relating to 2 | 
when their guardians or trultces were withog to run the 
riſk of this procedure. | 

The caſes in which a n was allowed to sghe, 
> are, I think, as follows: He was allowed to fight an- 

other bondman; he was allowed to fight a freeman, or 
wy even a gentleman, in caſe they were appellants; but if 
4 WM be was the appellant æ himſelf, the other might refuſe 
to fight; and even the bondman's lord had a right to 
Y take him out of the court. The bondman might, by 
his lord's charter ||, or by uſage, fight with any free- 


1 man; and the church * pretended to this right for her 
7 bondmen, as a > park of Neuer bd due. to I IN 42 
* 1 | * 

r | 4 £ | : . 

4 0 . A P. XXVI. 1 

y 1 | "y 


5 * the Judiciary combat between one of the mY, and 0 one h 
. the wiingſes.. E 


; REAUMANOIR informs us t, that a . tho 
| ſaw a witneſs. going to {ſwear againſt him, might 

elude the ſecond, by telling the judges, that his adver» 
ſary produced a falſe and ſlandering witneſs;. oy if the 
* was ORE to maintain 2 W ee n 


3 Dei chu 4 page 325. 
+ Ibid. page 323. See alſo what I bave © in 2D x8th book. 


f Thid. page 322. F 


| Defontaines, Dk 22. art.'7. | | 
* « Habeant bellandi et teſtificandi licentiam,” Wy chen. + 
Lewis the Fat, in the year AN NE 


+ Ibid, 
# 0. 6x, page 316. 
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pledges of battle. They troubled themſelves no farther 
"about the inqueſt; for if the witneſs was overcome, it 
was decided, that the party had prodeces a falſe witneſy 
ad he loſt his caoſe. 

It was neceſſary the ſecond witneſs ſhould be prevented 
from ſwearing ; for if he had made his atteſtation, the 
affair would have been decided by the depoſition of two 
. witneſſes. But by ſtaying the ſecond, the Reon of 
the firſt witneſs was of no manner of uſe. 

The ſecond witneſs being thus rejected, the party 
was not allowed to produce any others, but he loſt hu 
cauſe; in caſe, however, there had been no pledges of 
battle, he might produce other witneſſes. 

_ Beaumanoir obſerves , that the witneſs might ſay to 
the party he appeared for, before he made his depofi- 
tion: I do not care to fight for your quarrel, nor to 
« enter into any debate; but if you are willing to ſtand 
« by me, I am ready to tell the truth.” The party 
was then obliged to fight for the witneſs, and if he 
happened to be overcome, he did not loſe his cauſe }, 
but the witneſs was rejected. 

This, 1 believe, was a limitation of the ancient eu- 
ſtom; and what makes me think fo, is, that we find this 
uſage of appealing the witneſſes, eſtabliſhed in the lam 
of the t Bavarians and 6 without any 
reſtriction. 

I bare already made mention of the conſtitution of 
Gundebald, againſt which 9 Agobard and * St. Avitu 
made ſuch loud complaints. When the. accuſed,” 


 fays this prince, « produces witneſſes to ſwear that he 


% has not committed the crime, the accuſer may chal- 
4 lenge one of the witneſſes.to a combat; for it is very 


cc n that the To who * r to ſwear, and hat 


— 


i « Chap 6, b 


+ But if the battle was fought by champions, the chaw ion 
that was overcome had his Fer wet ws r 


1 Tu. 16, ef. 232. J 17 4 | 
& Letter to Lewis le Debonnaire. e 
bo * of * Avitus. | ö * 3 THEE OT 4 . 22 * cf 
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« declared that he was certain of the truth, ſhould. make 
no difficulty to maintain it.” Thus the witneſſes: 
were deprived by this king of every kind of INC 
to 550 the W combat. OF 


* 


CHAP. XXVII. N 


of the judicial combat 8 one of the parties, and one 
of the Lord, 5 power” Appeal of falſe pages, | 


AS the nature of Pie combats was to terminate 
the affair for ever, and was incompatible with“ z 
new judgment and new proſecutions; an appeal, ſuch as 
1s eſtabliſhed by the Roman and'Canon laws That i is, to 
a ſuperior court, in order to rejudge the proceeding of 
an inferior court, was a thing unknown in France. 

This is a form of proceeding to which a warlike na- 
tion, entirely governed by the point of honour, was 
quite a ſtranger; and agreeably to this very ſpirit the 
ſame methods were uſed againſt the judges a as were 
allowed againft the parties. 

An appeal among the people of this nation was 2 
challenge to fight with arms, a challenge decided by 
blood, and not by an invitation _ a paper-quarrel, the 
knowledge of which was reſerved to ſucceeding ages f. 

Thus St. Lewis in his inſtitution: ſays, that an ppeal 
includes. both felony and iniquity. Thus Beaumanoir 
tells us, that if a vaſſal wanted to make his complaint 
of any outrage committed againſt him by his lord, he 
was firſt obliged ro denounce that he quitted his: ef * 
after which he appealed before his lord paramount, and 
offered pledges of battle. In like manner the lord re- 
nounced the homage of hie vaſſal, if he e him 
before che count. | | 


9 RN Sp, 2, page 42. 2 
+ bid. chap. 6x, page 312, and chap. 67, pa page 338. 
j Ibid. book 2, chap. 19. 


"I wid. chap. 61, page 310 and 517, and hay. 67, page . 
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A vaſſal to appeal his lord of falſe judgment, was 
telling Him that bis ſentence was unjuſt and malicious: 
now, to utter ſuch words againft his lord, was in ſome 
meaſure committing the crime of felony. 

** Hence, inſtead of bringing an appeal of falſe judgment 
againſt the lord who eſtabliſhed and directed the court, 
they appealed the peers, of whom the court itſelf way 
formed: By. this means they avoided the crime of felony; 
for they inſulted only their peers, with whom they could 
always aceount for the infult. 

It was a very * dangerous thing to en the peers 
of falſe judgment. If the party waited till judgment 
was pronounced, he was obliged to fight them all f, 
when they offered to make good their judgment. If 
the appeal was made before all the judges had given 
their opinion, he was obliged to fight all thoſe who had 
agreed in their judgment. In order to avoid this 
danger, it was uſual to petition the lord + to give or. 

ders, that each peer ſhould give his opinion out aloud; 
and ten the firſt had pronounced, and the ſecond was 
going to do the ſame, the party told him that he was 
a liar, a knave, and a ſlanderer, and then he bad to fight 
only with that peer. 

" Dbforititaes | "would have it that before an appeal 
way wade of falle judgment, it was cuſtomary to let 
three judges pronounce ; and he does not ſay that it 
was neceſſary to fight them all three, and much leſs 
that there was any obligation to fight all thoſe who 
had declared themſelves of the ſame opinion. Theſe 
differences ariſe from this, that there were very few 
uſages exactly in all parts the ſame. Beaumanoir 
gives an account of what paſſed in the county of 
Clermont; and Defontaines of what was practiſed in 


Vermandois, 


—— 


* Braumancir, chap 6r, page 1% 
t Ibid. page 314. _ 
4 Ibid. 
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When “ one of the peers had declared that he would 
maintain the judgment, the judge ordered the pledges of 


4 battle to be given, and likewiſe took ſecurity of the 
| appellant that he would maintain his appeal. But the 
it peer who was appealed gave no fecurity, becauſe he was 
, the lord's vaſſal, and was obliged to defend the appeal, 


or to pay the lord a fine of ſixty livres. 

; If the + appellant did not prove that the judgment 
0 was falſe, he paid the lord a fine of ſixty livres, the ſame 
8 fine to the peer whom he had appealed, and as much 
to every one of thoſe who had openly conſented to the 


it judgment. 

+ When a perſon violently ſuſpeQed of a capital crime 
If had been taken and condemned, he could make no ap- 
4 peal || of falſe judgment: For he would always appeal, 


d either to proven: his life, or to get an abſolute diſcha 

If a perſon ſaid 5 that the judgment was falſe and 
bad, and did not offer to make his words good, that is, 
to fight, he was condemned to a fine of fix fous if a 


l gentleman, and to five ſous if a bondman, for the _ 
" rious expreſſions he had uttered. | 
it The judge or peers * who were overcome, forfeited | 


neither life nor limbs; but the perſon who appealed 
1 WM them was puniſhed with death, if it t happened to be a 
t capital crime +. 

This manner of appealing the peers of falſe Jail. 
fo ment, was to avoid appealing the lord himſelf. But 1 
the lord had no peers, or had not a ſufficient number, 


0 

ſe 15 

W 0 Saas chap. 62. page 314. 

ir + Ibid, Defontaines, chap. 22, art. 9. 
f 1 Ibid, 

2 wid. chap. 61, page 316. 


$ Ibid. chap. xli. page 314. Defontaine, chap xi. art. ar. | 
* Defontaines, chap. xxii. art. 7. 


+ See Defontaines, chap. xxi. art. 11 and 12 and * who 
diſtinguiſhes the cauſes in which the appellant of falſe judgment | 
loſes his life, the point conteſted, or only the imparlance. 


+ Beaumanoir, * lii. page 322. Defontames, chap. xzii. 
m art. 3. e 
Vo! "5, » RS Y 
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he might at his own expence hire * peers of his lord 
paramount; but theſe peers were not obliged to judge, 
if they did not like it; they might declare that they 
were come only to give their opinion: In that particu. 
lar + caſe, the lord himſelf pronounced ſentence as judge; 
aud if an appeal of falſe judgment was made againſt him, 
it was his buſineſs to ſtand the appeal. 

If the lord happened 4 to be ſo very poor as not to be 

able to hire peers of his paramount, or if he negleQed 
to aſk for them, or the paramount refuſed to give them, 


then as the lord could not judge by himſelf, and ay 


nobody was obliged to plead before a tribunal where 
judgment could not be given, the affair was brought 
before the lord paramount. 

This, I believe, was one of the principal cauſes of the 
ſeparation between the juriſdiction and the fief, from 
whence aroſe that maxim of the French lawyers. The 
« fief is one thing, and the juriſdiction another.” For 
as there were a vaſt number of peers who had no ſubor. 
dinate vaſſals under them, they were incapable of holding 


their court; all affairs were then brought before the 


lord paramount, and they loſt the privilege of judging, 
becauſe they had neither power nor will to claim it. 

All the {| peers who had agreed to the judgment, 
were obliged to be preſent when it was pronounced, that 


they might follow one another, and ſay Yes to the per- 


ſon wha, wanting to make an appeal of falſe judgment, 
zſked them whether they followed ; for Defontaines 
ſays 5, that it is an affair of courteſy and loyalty, and 


e there is no ſuch thing as evaſion or delay.” From 


hence, I imagine, aroſe the cuſtom Rill followed in 
England, of obliging the jury to be all unanimous in 
pheix verdict in caſes relating to life and death. 


9 4 The count was not obliged to lend * Beaumanoir, chap, 


'Ixvii. P- 337. 

+ No body can paſs judgment in his. court, fays nn 
chap. Ixvii. p. 336 et 337. 

9 'Beaumanoir, chap. Ixii. p. 322. 


- | Defontaines, chap, xxi, art, 27 * hs. 
9 Ibid. art, 28, | 
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judgment was therefore given according to the opi- 
nion of the majority: and if there was an equal diviſion, 
ſentence was pronounced, in criminal caſes, in favour of 
the accuſed; in caſes of debt, in favour of the wag 
and, in caſes of inheritance, in favour of the defendant: 

Defontaines obſerves *, that a peer could not excuſe 
himſelf by ſaying, that be would not fit in court if there 


were only four , or if the whole number, or at leaſt 


the wiſeſt part, were not preſent. This is juſt as if he 
was to ſay in the heat of engagement, that he would 
not afſiſt his lord, becauſe he had not all his vaſſals with 
him. But it was the lord's buſineſs to cauſe his court to 
be reſpected, and to chuſe the braveft and moſt knowing 
of his tenants. This I mention in order to ſhew the du- 
ty of vaſſals, which was to fight and to judge; and ſuch 
indeed was this duty, that to judge was the ſame as to 
fi ht. | 
1 . was lawful for a lord who went to law with bie a. 
ſals in his own court, and was caſt, to appeal one of his 
tenants of falſe judgment. But as the latter owed a 
reſpe& to his lord for the fealty he had vowed, and the 
lord, on the other hand, owed benevolence to his vaſſal 
for the fealty accepted; hence it was cuſtomary to make 
a diſtinction between the lord's affirming in general, 
that the judgment 4 was falſe and unjuſt, and imputing 
perſonal || prevarications to his tenant. In the firſt 
caſe, he affronted his own court, and in ſome meaſure 
himſelf, ſo that there was no room for pledges of battle. 
But there was room in the ſecond, becauſe he attacked 
his vaſſal's honour; and the perſon overcome was de- 
prived of life and property, in order to maintain the pu- 
blic tranquillity. 
This diſtinction, which was s neceffary i in that particu. 
lar caſe, had afterwards a great extent. Beaumanoir 
lays, that when the * of falſe e attacked 


» Chap xxi. art. 37. 


4 Thar number at leaſt was neceſſary, Defontaines, chap, x25, - 
art. 3 | | | 


} Beaumanoir, chap. Ixvi p. 337. 
* 


1 Ibid, 
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ane ih; the peers by perſonal imputations, then battle 


enſued; but if he attacked only the judgment, the peer 


appealed. was at liberty “ to determine the diſpute either 
battle or by law. But as the prevailing ſpirit in 
Jeaumanoir's time was to reſtrain the uſage of judicial 
combats, and as this liberty which had been granted to 
the peer appealed, of defending the judgment by com- 
dat or not, is equally contrary to the ideas of honour 
eſtabliſhed in thoſe days, and to the obligation the vaſſal 
lay under of defending his lord's juriſdiction; I am apt to 
think, that this diſtinction of Beaumanoir's was owing 
on 2 new regulation among the French. 
I would not have it thought that all appeals of falſe 
gment were decided by battle; it fared with this 
appeal as with all others. The reader may recolle& 
the exceptions in the twenty-fifth chapter. Here it 
was the buſineſs of the ſuperior court to examine whe. 


| ogy it was proper to withdraw the pledges of battle or 


There could be no appeal of falſe judgment againſt 
the king's. court; becauſe as there was no one equal to 
the king, no one could appeal him; and as the king had 
no ſuperior,. none could appeal from his court. 

This fundamental regulation, which was neceſſary 
as a political law, diminiſhed alſo as a civil law the 
abuſes of the judicial proceedings of thoſe times. When 
a lord was ani + that his court would be appealed of 
falſe judgment, or perceived that they were determined 
to. appeal; if juſtice required there ſhould be no appeal, 
be might petition for peers from the king's court, who 
could, not be appealed of falſe judgment. Thus King 
yore gh ſays Defontaines , ſent his whole council to 

ge an affair in the court of the abbot of Corbey. 
„If the lord could not have judges from the king, 
he might remove his court into the king's, if he held 
immediately of him: but if there were intermediate lords, 


{ 
oh 4.4 £ 


"0p Beaumanoir, chap. lxvii. page 337 and „ 
T Defontaines, chap. xxii. art. 14. 
+ Ibid. 
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he had cc to his paramount, going from one lord to 
another, till he came to the ſovereign. 


Thus, notwithſtanding they had in thoſe an neither 


the practice nor even the idea of our modern appeals, yet 
they had recourſe to the king, who was the tource from 
whence all thoſe rivers flowed; and the fea intd which 
they returnees | 


CHAP, xxvIII. 
Of the appeal of default of juice 


: 


Tur . of default of juſtice was when the court 
'+ of a particular lord deferred, evaded, or fue to 


do . to the parties. 


uring the time of our princes of the — vw. 
though the eount had feveral officers under him, their 


perſon was ſubordinate, but not their juriſdiction. Theſe 
officers, 1 in their court-days, aſfizes, or Placita, gave judg- 


ment in the laſt reſort as the count himſelf; all the dif- 
ference conſiſted in the diviſion of the juriſdiction. For 


inſtance, the count “ had the power of condemning to 


death, of judging of liberty, and of the reſtitution of 


goods, which the centenarii had not. 


For the ſame reaſon, there were higher cauſes n res. 


ſerved to the king; namely, thoſe which directly con- 


cerned the political order of the ſtate. Such were the 
diſputes between biſtiops, abbots, counts, and other gran- 


dees, whom the king judged together with the great 
vaſſals g. 


What ſome authors have advanced, namely, that an 


appeal lay from the count to the king? s commiſſary, of 
mus dominicus, is not well grounded. The count and 


* Third capitulary of the year 812. art. 3. edition of Balufas, 


page 497- and of Charles the Bald, added to the law of the Lom- 


bards, book ii. article 3., 


Third capitulary of the year Tn article 2. edition of Balu- 


fius, page 497- 


$ Cum fidelibus. Capitulary of Lewis le Dcbonnaire, edition | 
| of Baluſius, page 667. 
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the miſſus had an equal juriſdiction “ independent of each 
other: The whole difference was f, that the miſſus held 
his p/acita or aſſizes four months i in the er and the 
count the other eight. 
IIa perſon who had 3 WP FORE at an afſize t, 
demanded: to have his cauſe tried over again, and way 
_ afterwards caſt, he paid a fine of fifteen ſous, or received 
fifteen blows from the judges who had decided the affair. 
When the counts or the king's commiſſaries did not 
find themſelves able to bring the great lords to. reaſon, 
they made them give bail or ſecurity , that they would 
appear in the king's court: This was to try the cauſe, 
and not to rejudge it. I ſind in the capitulary of Metz + 
a law, by which the appeal of falſe judgment to the King 5 
court is eftabliſhed, and all other kinds of appeal pro- 
ſeribed and puniſhed. 


If they refuſed to ſubmit to the et of the ſne. 


riff g, and made no complaint, they were impriſoned 
till they had ſubmitted; but, if they complained, they 
were conducted under a proper guard before the king, 


and the affair was examined in his court. 


There could be hardly any room then for an appeal 


of default of juſtice; for ſo far was it from being uſual 
in thoſe days to complain, that the counts and others, 
who had a right of holding aſſizes, were not exact in 
diſcharging this duty; that || on the contrary, it was a 
general complaint that they were too exact. Hence we 
find ſuch numbers of ordinances, by which the counts, 
and all other officers of juſtice whatſoever, are forbid to 


* See the capitulary of Charles the Bald, added t to * law of 
the Lombards, book ii. article 3. 


t Third capitulary of the year 812, article 8. 
Placitum. | 
This appears by the Henk charters, and the tes 


I In the year 757, edition of Baluſius, page 180. art. 9 and 10. 
and the ſynod apud Vernas in the year 755. art. 29. edition of 


Baluſius, page 175. Theſe two e were made under 
king Pepm. 

8 The officers nader the Count Scabini. 

| Sce the law of the Es book ii. tit. 5a. artide 22. 
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hold their aſſizes above thrice. a- year. It was not ſo 


neceſſary to chaſtiſe their indolence, as to check their 
activity. 


But, after an A multitude of deny lordſhips | 
had been formed, and different degrees of vaſſalage eſta- 
bliſhed, the neglect of certain vaſfals in holding their 
courts gave riſe to this kind of appeal *, eſpecially a6 
very conſiderable profits accrued to the lord paranioune | 
from the ſeveral fines. 


As the cuſtom of judicial combats gained every day 
more ground, there were places, caſes, and times, in 
which it was difficult to aſſemble the peers, and conſe- 
quently in which juſtice was delayed. The appeal of 
default of juftice was therefore introduced, an appeal that 
has been often a remarkable æra in our hiſtory, becauſe 


moſt of the wars of thoſe days were imputed to a viola- 


tion of the political law, as the cauſe, or at leaft the 
pretence of our modern wars, is the infringement of the 
law of nations. 

| Beaumanoir fays +, that, in the caſe of default of 
juſtice, battle was not allowed. The reaſons are theſe 1 
1. They could not challenge the lord, becauſe of the 


reſpect due to his perſon; neither could they challenge 
| the lord's peers, becauſe the caſe was clear, and they 


had only to reckon the days of the ſummons, or of the 


other delays; there had been no judgment paſſed, confe- 


quently. there could be no appeal of falſe. judgment: In 
fine, the crime of the peers offended the lord as well as 


the party, and it was againſt rule that there ſhould be 


battle between the lord and his peers. 

But, + as the default was proved by witneſſes before 
the ſuperior court, the witneſſes might be challenged, 
and then neither the lord nor his court were offended. 


In caſe the default was owing to the lord's tenants or 
ou bo 1 juſtice, or CO: PM F after 


. There are e of april of default of je as e ay 


the time of Philip Auguſtus. 


+ Chap. 61. page 315. 


4 Beaumanoir, chap. 61. page 315. 
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paſt delays, then theſe peers were appealed of default of 
juſtice before the paramount; and, if they were caſt, 


they paid a fine to their lord. The latter could not 


give them any aſſiſtance; on the contrary, he ſeized their 
fief till they had each paid a fine of fixty livres. 

2. When the default was owing to the lord, which wat 
the caſe whenever there happened not to be a ſufficient 
number of peers in his court to paſs judgment, or when 
he had not aſſembled his tenants, or appointed ſomebody 
in his room to aſſemble them, an appeal might be made 
of the default before the lord paramount; but then the 
party F and not the lord was ſummoned, becauſe of the 
reſpect due to the latter. | 72, . 
The lord demanded to be tried before the paramount, 
and, if he was acquitted of the default, the cauſe was re- 
manded to him, and he was likewiſe paid a fine of ſixty 
livres'f. But, if the default was proved, the penalty ins 
flicted on him was to loſe the judgment of the cauſe; 


which was to be then tried in the ſuperior court. In 


fact, the complaint of default was made with no other 
wet hs 5 5 | 

3. If the lord was ſued in his own court 9, which 
never happened but upon diſputes relating to the fief, 
after letting all the delays paſs, the lord himſelf * was 


- ſummoned before the peers in the ſovereign's name, 


whoſe permiſſion was neceſſary on that oceaſion. The 
peers did not make the ſummons in their own name, 


_ ® Defontaines, chap. 21. article 24. 
+ Ibid. article 31. | 
; { Beaumanoir, chap. 6x. page 312. 
I Defontaines, chap. 21. article 29% | REED 
5 This was the cafe in the famous difference between the lord 
of Nelle and Joan Counteſs of Flanders, under the reign of Lewis 


VIII. He ſued her in her own court of Flanders, and ſummoned 
her to give judgment within forty days, and afterwards appealed 


in default of juſtice to the king's court. She anſwered, he ſhould 


be judged by his peers in Flanders. The king's court determined 
that he ſhould not be remanded, and that the Counteſs ſhould be 
furamoned. 


* Beaumanoir, chap. 34 


S 82 0 
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becauſe they could not e their lord, but they 
could ſummon for their lord ®.. | 


Sometimes + the appeal of default. of 1 was fol- 
lowed with an appeal. of falſe judgment, when the lord 
had cauſed Judgment to. be paſſed, not withſtanding the 
default. 

The vaſſal t, who had wrongfully appealed. his lord af 
default of juſtice, was ſentenced to pay a fine according 


to his lord's pleaſure. 
The inhabitants of Gaunt nl had appealed the Earl of X 


Flanders of default of juſtice before the king, for having 
delayed to give judgment in his own court, Upon 
examination it was found, that he had uſed leſs delays 
than even the cuſtom of the country allowed. IT 

were therefore remanded to him; upon which their ef- 
fects, to the value of ſixty thouſand livres, were ſeized. 
They returned to the king's court in order to have this 


fine moderated; but it was decided, that the Earl might 


inſiſt upon this fine, and even more if he pleaſed, Beau- 


manoir was preſent at thoſe judgments. 
4. In other diſputes which the lord mah have 


| with his vaſſal, in reſpe&t to the body or honour of 


the latter, or to goods that did not belong to the fief, 
there was no room for an appeal of default of juſtice, 
becauſe the cauſe was not tried in the lord's court, 
but in that of the paramount; vaſſals, ſays Defontaines 9. 
5 no power to give judgment on the 6. body of their 

rd 

1 have been at ſome trouble to give a clear idea of 
thoſe things, which are ſo obſcure and confuſed in old 
authors, that to draw them from the chaos in which they 
were ms, may be reckoned a new Mb | 


* Defontaines, chap. 21. art. * 
+ Beaumanoir, chap. 61. page 34. 


t Beaumanoir, chapter 61. page 312. But he that was neither | 
tenant nor vaſſal to the lord paid only a fine of wed, livres. 28 


A. Beaumanoir, chap. lui. page. 318, wa 
1 xxi. art. 35. 
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CHAP. XXIX. 
Epoch of the reign of St. Lewis. 


87. Lewis aboliſned the judicial combats in all the 
courts of his demeſne, as appears by the ordinance 
he * publiſhed on that account, and t by the inſtitutions, 
But he did not ſuppreſs them in the courts of his 
barons |, except in the caſe of appeal of falſe judgment. 
A. vaſſal could not appeal the court of his lord of falſe 
judgment, without demanding a judicial combat againſt 
the judges who had pronounced ſentence. But St. 
Lewis || introduced the practice of appealing of falſe 
Judgment without fighting, a change that may be reckon- 
ed a kind of revolution. 
He declared 9, that there ſhould be no appeal of falſe 


judgment i in the lordſhips of his demeſne, becauſe it wa 


a crime of felony. In fact, if it was a kind of felony 
againſt the lord, by a much ſtronger reaſon it was felony 
againſt the king. But he conſented they might demand 


au amendment“ of the judgments paſſed in his courts, 
not. becauſe they were falſe or iniquitous, but becauſe 


they did ſome prejudice 1. On the contrary, he ordain- 
ed, that they ſhould be obliged to make an appeal of falſe 
judgment againſt the courts of the barons , in caſe of 
any complaint. 

It was allowed by the :ofliturions,: as we ld already 
. Obſerved, to bring an appeal of falſe judgment againſt the 
courts of the king's demeſnes. They were obliged to 
demand an amendment before the ſame court; and, in 


© In Pl year 1260. 
+ Book i. chap. 2. and 7. and book ii. chap. 10. and 11. 


} As appears every where in the ene &c. and Beau 


manoir, chap. 61. page 309. 
I lnſtitutions, book i. "Oo. 6. and book ii. chap. 15. 
$ Ib. book ii. chap. 15. | | 
* Ib. book i. chap. 78. and book ii. chap. 15. . 
F Ib. book i. chap. 78. > book ii. chap. 15. 
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caſe the bailiff refuſed the amendment demanded, the 

king gave leave to make an appeal“ to his court, or ra- 

ther, interpreting the inſtitutions by themſelves, to pre- 

ſent him a F requeſt or petition. | 

With regard to the courts of the lords, St. Lewis, by 

he permitting them to be appealed of falſe judgment, would 


ce have the cauſe brought | before the royal tribunal, or 
g. that of the Lord paramount, not |} to be decided: by 
lg duel, but by witneſſes, purſuant to a form of proceeding, 
it. the rules of which he laid down in the inſtitutions g. 
fe Thus, whether they could falſify the judgment, as in 
| the courts of the barons, or whether they could not falſify, 
t. as in the courts of his demefſne, he ordained that they 
ſe might appeal without running the hazard of a duel. 
Ne Defontaines * gives us the two firit examples he ever 
| ſaw, in which they proceeded thus without a legal duel; 
le one in a cauſe tried at the court of St. Quintin, which 
3s belonged to the king's demeſne, and the other in the 
y court of Ponthieu, where the count who was preſent op- 
y poſed the ancient Juriſprudence: but theſe two cauſes 
d MW were decided by law. 
6 Here perhaps it will be aſked, why St. Lewis ordained 
e for the courts of his barons a different form of proceeding 


n- MW from that which he had eſtabliſhed in the courts of his 
e demeſne? The reaſon is this: When St. Levis made the 


Ef regulations for the courts of his demeſnes, he was not 
| checked nor confined in his views: but he had meaſures 
7 to keep with the lords who enjoyed this ancient pre- 
e rogative, that cauſes ſhould not be removed from their 
0 courts,” unleſs the party was willing to expoſe himſelf to 


n the dangers of an appeal of falſe judgment. St: Lewis 
pireſerved the uſage of this appeal; but he ordained that 
it ſhould be made without a x Judicial Oy: that is, in 


* „ ſbid. chap. IXViiIin. 7 Ibid. chap. xv. 
t But, if they wanted to appeal without falſifying the judgment, 
the appeal was not admitted. Inſtitutions, bock ii. chap. 15. 
| Book 11. chap. 6 and 47. and book ii. chap. 15. v Beauma- 
noir, chap. xi. page 58. 


$ Book i. chap. , 2, and 3. 9 * Chap, Xii. art. 16. nad 17. | 
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order to render the change more inſenfible, he ſuppreſſed 
the thing, and continued the terms. 

This. regulation was not univerſally received in the 
courts of the lords. Beaumanoir * ſays, that in his time 


there were two ways of judging; one according to the 
- King's eſtabliſhment, and the other purſuant to the an. 


cient practice; that the lords were at liberty to follow 
which way they pleaſed; but, when they had pitched 
upon one in any cauſe, they could not afterwards have 


_ recourſe to the other. He adds +, that the Count of 


Clermont followed the new practice, while his vaſſals 
kept to the old one, but that it was in his power to re- 
eſtabliſh the ancient practice whenever he pleaſed, other- 
wiſe he would have leſs authority than his vaſſals. 

It is proper here to obſerve, that France was at that 
time || divided into the country of the king's demeſne, 
and that which was called the country of the barons, or 


the baronies, and, to make uſe of the terms of St. Lewis's 


inſtitutions, into the country under obedience to the king, 
and the country out of his obedience. When the kings 


made ordinances for the country of their own demeſne, ' 


they employed their own fingle authority: but, when 


they publiſhed any ordinances that concerned alſo the 
country of their barons, they were made in concert 


with them, or ſealed and ſubſcribed by them; otherwiſe 
the barons received or refuſed them, according as they 
ſeemed conducive to the good of their baronies. The 
rear vaſſals were upon the ſame terms with the great 


_ vaſſals. Now, the inſtitutions were not made with the 


conſent of the lords, though they regulated matters 
which to ien were of great e ' but: they 


” Chap. tai. page zog. | T Ibid. 

See Beaumanoir, Defontaines, and the Inſtitutions book | ii. 
chap. 10, II, 15. and others. 

$ see the ordinances at the beginning of the third race in the 


collection of Lavriere, eſpecially thoſe of Philip Auguſtus on 


eccleſiaſt ic juriſdiction. and that of Lewis VIII. concerning the 


Jews, and the charters related by Mr Bruſſels, particularly that 


of St. Lewis, on the leaſe and recovery of Jands, and the feodal 
majority of young women, tome it. book 32. page 35. and ibid, 


the ordinance of Fhuip Auguſtus, rage 7. 


r 


re © 


-— wow - 


na 
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that of the gentleman, becauſe'it was the ſame thing; but he 


were ceived: only by thoſe who believed they would 
redound to their advantage. Robert, ſon of St. Lewis, 
received them itt his country of Clermont; yet his vaſſals 
ny not __ eker to en to this ung | * 


- APPREHEND, that 3 

leyuges to a combat, muſt. have b 
distely on the ſpot. If the party le | 
« without appealing,” ſays Beaumanoir , “ 
« his appeal, and the-judgment ftands good.” This 
continued ſtill in force, even after all the reſtrictions 


of 11 judicial combats... 


c H A P.- XXXI. 
The fame ladies continued. ies 


Tas allen could not bring a of falſe d 
ment againſt the court of his lord. This we learn 
from Defontaines , and is confirmed moreover by the 
inſtitutions l. Hence Defontaines 9 ſays, Between the 
4: lord and his villain there is no other judge but God.“ 
It was the cuſtom of judicial combats that had de- 
2 the villains of the privilege of appealing their 
lord's court of falſe: judgment . And ſo true is this, 
that thoſe villains , who. by charter or cuſtom badi 


C Chap. Ixiii. page 327. wia. chap. lxi. page 312. 5 IEF Y 


-# See the inſtitutions: of St. Lewis, book i ii. * 15. the * i 
nance of Charles VII. in 145 3. | C 


Chap. xxi. art. 21 and 22. 4 Book i i. 4 136. ; 
$ Chap. ii. art. 8. h 
4 Defontaihes, Ks xxii. art. 7. This article and-the'21{t of 


| the 22d chapter of the ſame author have been hitherto very ill ex- 


plained. Defontairies does not oppoſe the judgment of the lord to 


poſes the common villain to him why ** the —— Stkting. | 
VOL IT, * 2 


22 Re ey en ety etna ns 
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right to fight, had alſo the privilege of appealing their 
lord's court of falſe judgment, even though the peers 
who judged them were gentlemen * ; and Defontaines 

ropoſes expedients to gentlemen in order to avoid the 
Neigel of fighting with a villain, by whom they had 
been appealed of falſe judgment. 

As the practice of judicial combats began to decline, 
and the uſage of new appeals to be introduced, it waz 
reckoned unjuſt. that freemen ſhould have a remedy 
againſt the injuſtice of the court of their lords, and the 
villains ſhould not; hence the parliament ane, the 


appeals as well as s thoſe of freemen. | 


j 


c H th P. XXXII. 
The * alien nn 


againſt the lord's court, the lord appeared in per- 
ſon 4 his paramount to defend the judgment of his 


court. In like manner + in the appeal of default of 
| we! the party ſummoned before the lord paramount 


rought his lord along with him, to the end that, if the 
default was not proved, he might recover his juriſdiction. 
In proceſs of time, as the practice obſerved i in theſe 
two particular caſes was become general by the intro- 


_ duction of all ſorts of appeals, it ſeemed very extraords- 
- nary that the lord ſhould be oblig ed to ſpend his whole 


life in ſtrange tribunals, and for other people's affairs, 


Philip of Valois | ordained, that none but the bailiff 


ſhould be ſummoned: and when the uſage, of appeals 


became ftill more frequent, the parties were obliged to 
defend the appeal: the fact 15 of the Judge became tha 


. che Party. 
es. 9 may be aan appointed Rey _Defonteines, 
Chap. xxi, art. 48. 
. | Defontaines, chap. net? art. 335 + In the year 1332. 


See the ſituation of things in Boutillier's time, who lived 1 


the year 1403 Somme n and apy * 


IVY HEN an appeal of falſe judgment was 3 
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1 took * notice that, in the appeal of default of 
juſtice, the lord loſt only the privilege of having the 
cauſe tried in his own court. But if the lord himſelf 
was ſued as a party r, which was become a very common 
practice f, he paid a fine of fixty livres to the king, or 
to the paramount before whom the appeal was brought. 
From thence aroſe the uſage, after appeals had been 
generally received, of fining the lord upon the amend- 
ment of the ſentence of his judge; an uſage which laſted 
a long time, and was confirmed by the ordinance of 
Rouſſillon, but fell at length to the ground through its 

own d r en 


C HA. XXXUL 
5 Þ W The ſame ſulject continued. Fo 
JN the practice of judicial combats, the perſon n 
had appealed one of the judges of falſe judgment, 


might loſe || his cauſe by the combat, but could not 
poſſibly gain it. In fad, the party Who had a judg- 


ment in his favour, ought not to have been deprived of 


it by another man's act. The appellant therefore, Who 
had gained the battle, was obliged- to fight likewiſe 
againſt the adverſe party, not in order to know whether 
the judgment was good or bad, (for this judgment was 
out of the caſe, being reverſed by the combat), but to 
determine whether the demand was juſt or not; and 

was on this new point they fought. From thence pra- 
ceeds our manner of pronouncing arreſts, * The of 
&« annuls the appeal; the court annuls the appeal, and 


| © the judgment againſt which the appeal was brought.” 


In effect, when the perſon who had made the appeal of 
falſe jadgment happened to be overcome, the appeal was 


* See chap. 30. 5 
+f Beaumanoir, chap. Ixi. page 31 2 and 318. 
wid. F $ 
| Defontaines, chap, Xl. art. 146. 
| -: 
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te verſed; when he proved victorious, both the judgment 
and the appeal were reverſed: then ey were obliged: to 
Froered to a new judgment. 

This is ſo far true, that when the 64000 was 4vied by 


| inqueſt, this manner of pronouncing did not take place: 


witneſs' what M. de la Roche Flavin * ſays, namely, 
what the Chamber of Inqueſts could not "uſe this form at 
the beginning of 1 its creation. & 


CHAP. x 1 
11 what 3 manner the proceeding at law became ferret. 1 


UEIS had. latroduecd a public form of proceeding, 

ſo that both the attack and the defence were 

aal known. „ The witneſſes,” ſays Beaumanoir f, 
« ought to give in their teſtimony in open court.” _ 

Boutillier e eommentator ſays, he had learned of an- 


gi practitioners, and from ſome old manuſeript law. 


oks, that criminal proceſſes were anciently carried on 
in public, and in à form not very different from the 
public judgments of the Romans. This was owing to 
their not knowing how to write, a thing in thoſe days 
very common. The uſage of writing fixes the ideas, 
and preſerves the ſecret; but when this uſage is laid 
aſide, nothing but the publioneſs of the projeediog fs 
capable of fixing thoſe ideas. 
And as uncertainty | might ally ae in reſpect to 
what had been judged by vaffals, or pleaded before vaſſals, 
they could therefore refreſh their memory, every time 
they held a court, by what was called proceedings on 
record . In that caſe it was not allowed to challenge 


the witneſſes to combat ; for then there would be no end 


pf: es. 


* of the W of e bock i. chap. 16. A D3556 
1 Chap. 61, page 315. 
} As Beaumanoir ſays, chap. 39, page 209. 


They proved by 3 what had won already done, aid, 
er decreed in court. f | 
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In proceſs of time a ſecret form of proceeding was 
to introduced. | Every thing before had been public; e- 
| very thing now became ſecret' the interrogatories, the 
by informations, the re-examinations, the confronting of 
e: witneſſes, the opinion of the public proſecutor z and this 
y, is the preſent practice. The firſt form of proceeding was 
at ſuitable to the government of that time, as the new form 
was proper to the government fince eſtabliſhed. 
Boutillier's commentator fixes the epoch of this 
change to the ordinance in the year 1539. 1 am apt 
to believe that this change was made inſenſibly, and 
paſſed from one Lordſhip to another, in proportion ag 
the lords renounced the- ancient form of judging, and 
that derived from the inſlitutions of St. Lewis was im- 
g. proved. In fact, Beaumanoir ſays t, that witneſſes were 
re publicly heard only in caſes in which it was allowed 
F, to give pledges of battle; in others, they were heard 
in ſecret, and their depoſitions were reduced to writing. 


n. The proceedings became therefore ecu: whos they 

_ re to e eee of HN | 

In 

Ie 

4 e 

8 | Of 1 oof 

d 

u 1* kamen es ene was condone 8 to 

; the payments of cofls | in temporal courts,. The 

0 party caſt was ſufficiently puniſhed by ſentences of pecu- 

$ niary fines to the lord and his peers. From the manner 

e of proceeding by judicial combat it followed, that the 

n party who was condemned and deprived of life and for- 

e tune, was puniſhed as much as he could be; and in the 

d other caſes of the judicial combat, there were fines 

ſometimes fixed, and ſometimes dependent on the diſpo- 
fition of the lord, which were ſufficient to make people 
Eread the events of ſuits, T he fame may be ſaid of 

1 Chap. 39. 010 | 
J,  Defontaines in his counſel, dew. 22, art. 3 and 8. and Beats 


manoir, chap. 33+ Inſtitutions, bock i. 2 90. 
FROM Z 3 
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cauſes that were not decided by combat. As the lord 
bad: the chief profits, ſo he was alſo at. the chief ex- 
pence, either to aſſemble his peers, or to enable them to 
proceed to judgment. Beſides, as diſputes were gene- 
rally determined on the ſpot, and without that infinite 
multitude of writings which afterwards followed, there 
was no neceſſity of allowing coſts to the parties. 


The cuſtom of appeals naturally introduced that of 


giving coſts. Thus Defontaines ſays *, that when they 
appealed by written law, that is, when they followed 
the new laws of St. Lewis, they gave coſts ; but that in 
the uſual cuſtom, which did not permit them to appeal 
withaut falſify ing the judgment, no coſts were allowed. 
They obtained only a tine, and the poſſeſſion for a year 
and a day of the thing eontcied, if the cauſe Was re- 
n to the lord. 

But when the number of appeals uns * the 
new facility of appealing +; when by the frequent uſage 
of theſe appeals from. one court to another, the parties 
were continually removed from the place of their reſi- 


dence; when the new method of NG multiplied 


and eternized the ſuits; when the art of eluding the very 
juſteſt demands was refined; when the parties at law 
knew how to fly only in order to be ſollowed; when 
actions proved deſtructive, and pleas caſy; when the 
reaſons were loſt in whole volumes of writings; when 
the world was filled with members of the law, who were 
ſtrangers both to law and juſtice; when knavery found 
advice where it found no ſupport; then it was neceſſary 
to deter litigious people by the fear of coſts. They 
were obliged to pay colts for the jadgment, and for the 
means they had employed to clude it. — che Fair 
| 1 a n ortiaance c on that e * % 


* Chap. 22, art ; 


+ At preſent when they are e fo ee to ary ſ, Bone 
ner, Somme Rurale, book i. tit. 35 rege 16. * 


in the year 1324. 
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As by. che Salic.. Ripumrian, * _— 3 
laws, crimes were puniſhed with pecuniary fines ; 
they had not in thoſe days, as we have at preſent, a pu- 
blic officer who has the care of oriminal. proſecutibos. 
In effect, the iſſue of all cauſes being teduced — 
reparation of damages, every proſecution was in ſome 
meaſure civil, and might be managed by any on, On 
the other hand, the Roman law had popular forms for 
the proſecution of crimes, which. were MO ns os with 
the office of a public proſecutor. ' 

The cuſtom of judicial combats was no. leſs. * 

to this idea; for who is it that would chuſe to _— | 
Mat every man's champion againſt all the world? 

I find in the collection of formulas, inſerted by Mus 
ratori in the laws of the Lombards, that under our 
princes of the ſecond race there was an advocate of the 
public proſecutor *, But whoſoever pleaſes to read 
the entire 9 of theſe formulas will find, there 
was a total difference between thoſe officers and what 
we now. call the public proſecutor, our attorney-generals, 
our king's, ſollicitors, or our ſollicitors of the ' nobility, 
The former were rather agents of the public for the 
management of political and domeſtic affairs, than' for 


the civil. In fact, we do not find in theſe formulas that 


they were intruſted with criminal proſecutions, or with 
cauſes relating to minors, to ce or to the oondi- 
tion of perſons. 
1 faid that the eſtabliſhment of a publie profocazor 
was repugnant to the uſage of judicial combats. 1 find 
notwithſtanding, in one of theſe formulzs, an advocat of 
the public proſecutor who had the liberty to fight. 


Muratori has placed it jaſt after the eee on ; 


„ 2 Advocatus d part rible. 7. ag 
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Henry I. * for which it was made. In this conſtitution 


it is ſaid, That if any man kills his father, his brother, 


« or any of his other relations, he ſhafl loſe their ſuc. 
« ceſſion, which ſhall paſs to the other relations, and his 
« own ſhall go to the Exchequer.” Now, it was in ſuing 
for the ſucceſſion which had devolved to the Exchequer, 
that the advocate of the public proſecutor, by whom its 
rights were defended, had the privilege of ave this 
cafe-fell within the general: rule. 
We ſee in thoſe formulas the advocate of the public 
or proceeding againſt + a perſon who had taken 
—— but had not brought him before the eount; 
againſt another 1 who had raifed an inſurrection or tu- 
mult againſt the count; againſt another +who had ſaved 
a man's life whom the count had ordered to be put to 
death; againſt the advocate of fome churches F, whom 
the count had commanded to bring a robber before him, 


but had not obeyed; againſt * another who had revealed 


the king's ſecret to ſtrangets; againſt another who 
with open violence had attacked the emperors commil- 
fary; againſt another who had been guilty of contempt 
to the Emperorꝰs re ſcripts, and he was proſecuted either 
by the Emperor's advocate, or by the Emperor himſelf; 
againſt another || who refuſed to accept of the prince's 
coin. In fine, this advocate fued for things, which by 
the law were adjudged to the Exchequer. 


But in criminal canſes, we never meet with dhe Ades | 


cate of the public proſecutor; not even where duels are 
uſed; not e even in _ caſe of ee N. * not even 


* * 2 N % » * T 2 - 4 . * 


» Yee uus conſtitution and this formula i in the ſecond volume £4 | 


the hiſtorians of Italy, page 175. 


+4 Collection of Muratori, Page 1 I04, on the 88th law of 0 
lemagne, book i. tit. 26, ſed. 78. FFF 


+ Another formula, ib. Page 7 


1 Ibid. page 104. TE Pf 
Ven 
2 bid. page 9838. 4 . 2175. WE I tbid 


8 Ibid. page 137. | . 
„ Ibid. page 147. (fare Þ I did. 
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vben the judge is killed ſ on his bench; not even in cauſes 
relating to the condition of peaſous f, to Why and) la- 
1.8.8 8 14 £3! nt . 
893 are made not only fu the a hs 
Lombards, but thkewife for the capitularies added to 
them; ſo that we have no reaſon at all to doubt of their 
giving us the practice obſerved en our n of the 
ſecond race upon this ſubjec. 

As the uſage of combats was eee more e 
under the third race, it did not allow of any ſuch thing 
as a public proſecutor. Hence Boutillier, in his Somme 
Rurale, ſpeak ing of the officers of juſtice, mne 
of the bailiffs *, the peers, and ſerjeant.. 

I find in the laws of James II. king of n 
ereation of the office of the king's attorney- general 1, 
with the very ſame functions as are exerciſed at preſent 
by the officers of that name amongſt us. It is manifeſt, 
that this office was not inſtituted en 1 eee 
form em nn Femme e e 


is 1 120 „ l 
n 


e Ar. XI 


1. what manner the ifitution of 8 Lewis fell ao kues 


1 1 


Tr was che ane of che Inftiturions; abink dee, 2 
progreſs, and weten were ee, within a very 
fort period. e LEY 4. „ Ma js 
1 ſhall make a how! de loss upon vhis-ſubjeR;. The 
code we have now under the name of St. Lewis's Inſtitu- 
tions was never e as a law Tor the whe gs 


* m. page 168. 1 Ibid. 134. 49 mid. page 157 Ip 
'* See alſo the Inſtitutions, book i. chap. 1: book ii. chap. It 
and 13. and Beaumanoir, chap. 61, page 308. concerning the man- 
ner in which proſecutions were managed in thoſe days. 
+ See theſe laws i in the lives of the 2 of che month of "ihe, 
tome ii. page 26. 
Qui continue noſtram ſacram curiam ſequi teneatur, indi- 
te tuatur qui facta et cauſus in YR n 3 or 
* * e . 2 & | 5 
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though ſuch a deſign is mentioned in the preface to this 
code. This compilement is a general: code, which de. 
termines all points relating to civil affairs, to the diſpoſal 
of property by will or otherwiſe, the dowries aud advan- 
tages of women, the profits and prerogatives of fiefs, and 
the affairs relat ing to the police, &c. Now, to give a 
general body of civil laws, at a time when each city, 


5 agg a had its cuſtoms, was attempting to ſub. 


vert in one moinent all the particular laws that were then 
in force in every part of the kingdom. To reduce all 

particular cuſtoms to a general one, would be a very 
inconfiderate thing, even at preſent, when our princes 
find in all parts the moſt. paſſive: obedience... But il it 
be a rule, that we ought not to change when the incon- 


veniences are equal to the advantages, much leſs ought 


we to change when the advantages are ſmall, and the in- 
conveniences immenſe. Now, if we attentively con · 
ſider the ſituation which the kingdom was in at that 
time, when every lord. was puffed up with the notion of 
his ſovereignty and power, we thall nd, that to attempt 
a general change of the received laws and cuſtoms, muſt 
be a thing that could never enter into the heads of thoſe 
who were then in the adminiſtration. 

What I have been ſaying proves likewiſe, that this 
code of inſtitutions was not confirmed in parliament by 
the barons and magiitrates of the kingdom, as is men- 
tioned, in a; manulcript, of the town-houſe of ; Amiens, 
quoted by Monſ. Ducange . We find in other manu- 


ſoripts, that this code was given by Saint Lewis in the 
year 1.270, before he ſet out for Tunis. But this fact 


is not truer than the other; for St. Lewis ſet out upon 
that expedition in 1269, as Monſ. Ducange obſerves; 


from whence he concludes, that this code might. have 
been publiſhed i in his abſence. But this, I ſay, i is im- 


poſſible. How can St. Lewis be imagined to have 


n 


pitched upon the time of his abſence for tranſacting an 


affair which would have been the ſeed of troubles, and 


might have produced not only changes but revolutions? 


4 e of that kind had aceds more than any other, 


. Preface to the laſlitutions, e. 
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of being cloſely purſued, and could not be the work of a 
feeble regency, compoſed moreover of lords' „ whoſe 175 
tereſt it was that it ſhould not ſucceed. - | 
Thirdly, I-affirm it to be very Prwbüble, that ene 
gow extant is quite a different thing from Saint Lewis's 
Inſtitutions. This code cites the Inſtitutions; therefore 
it is a work written upon the Inſtitutions, and not the In- 
ſtitutions themſelves. Beſides, Beaumanoir, who fre- 
quently makes mention of St. Lewis's Inſtitutione, quotes 
only ſome particular inſtitutions of that prince, and not 


this compilement. Defontaines , who wrote in that 


prince's reign, makes mention of the two firſt times that 
bis inſtitutions on judicial proceedings were put in execu- 
tion, as of a thing long ſince elapſed. "Phe Inſtitutions 
of aint Lewis were prior therefore to the compilement 
I am now ſpeaking of, which, in rigour, and adopting” 
the erronepus prefuces prefixed by ſome ignorant perſous 
to that work, could not have been publiſhed before che. 
1 yur of St. e or rn * on Anek e ny 


"CHAP. xxxVn. 1 5 5 35 
66: e fon ij ai | 


TY 


rar: is this compilement den which beet ee 


ſent under the name of St. Lewis's Inſtitutions? 
What is this obſcure, confuſed, and ambiguous code, 
where the French law is continually. mixed with the Ro- 
man, where a legiſlator ſpeaks, and yet we fee a-civiliang 
where we find a complete digeſt of all caſes and points öf 


the civil law? To underſtand this are We mut 


W ourſelves in en, to thole: x times. ; 


4 


” # - 
4 ” 
: - 


17 ; * * — 
* 4. E f 13 14 
1 4 ? 2 , « $25} . 


* 3 „ bot of $t. 1 simon of ee Const of. 
Nelle, and in caſe of death, Philip biſhop of Evreux, a d, John, . " 
Count of Ponthieu. We hevs ſeen above in the thirtierh | chap»... 
ter, that the Count of Ponthieu oppoſed the execution of a new. 


judiciary order in his 9 - This fact is related by er, ? 
taines. ; RES 
Ser bose, chap. TY Fe, For „ ui, 5h 


St. Lewis, 40 den sbeloc. 10 che 3 of 
155 time, endeavoured tocgive the people a diſſike to it. 
With this view he made ſeveral regulations for the court 
of his demeſnes, and for thoſe of his barons. - And: ſuch 
was his ſucceſs, that Beanmanoir *, who wrote a little 
after the death of that prince, informs us, that the man. 
ner of judging, eſtabliſhed by St. Lewis, obtained i Ina 

t number of the courts of the barons. 

Thus this prince attained his end, though his regula 
tions for the courts of the lords were not deſigned as a 
general law for the kingdom, but as a model which every 
done mighit follow, and would even find an intereſt in fol. 
lowing. He removed the evil by rendering them ſenfi. 
ble of the good. When it appeared that his courts, and 
thoſe of ſome lords, had chofen a form of proceeding 
more natural, more reaſonable, more conformable to mo- 
rality, to religion, to the public tranquillity, and to the 
fecurity of perſon and property; this form was ſoon 
adopted, and the other rejected. 

To invite when it is improper to 1 to lead 
when it is improper to command, is the higheſt point of 
ability. Reaſon has a natural, nay, it has even a tyran- 
nical ſway; it meets with ieſiſtance, but this very reſiſ- 
tance forms its triumph; for after a ſhort ſtruggle it for- 
ces an entire ſubmiſſion. 

St. Lewis, in order to give a diſtaſte of the French 

odence, cauſed the books of the Roman law to be 
tranſlated; by which means they were made known to the 
lawyers of thoſe times. Defontaines, who is the oldeſt + 
law-writer we have, made great uſe of thoſe Roman laws. 
His work is in ſome meaſure a reſult of the ancient 
French juriſprudence, of the laws or inſtitutions of St 
Lewis, and of the Roman law. Beaumanoir made very 
little uſe of the latter; but he reconciled the ancient 
French laws with the regulations of St. Lewis. 

I have a notion, therefore, that the law- book, knows 
od the name of the * was - compiles: by ſome 


#4 71 75 


+ He * of bimſelf 6 i his Prologue, *Nus lai en o prit ; onqu 
oe mois cette F hols Gy 1 | 
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thoſe two works, and eſpecially of Defontaines. Phe 


title of this work mentions, that it is wrote according 


to the uſage of Paris, of Orleans, and of the court of ba- 
rony; and the preamble ſays, that it treats of the uſages 
of the whole kingdom, and of Anjou, and of the court of 
barony. It is plain, that this work was made for Paris, 
Orleans and Anjou, as the works of Beaumanoir and 
Defontaines were made for the countries of Clermont 
and Vermandois; and as 1t appears from Beaumanoir, | 
that divers laws of St. Lewis had been received in the 
courts of barony, the compiler was in the right to ay, 
that this work related alſo to thoſe courts. 

It is manifeſt, that the perſon who compoſed this 
work compiled the cuſtoms of the country, together | 
with the laws and inſtitutions of St. Lewis. This is 


a very valuable work, becauſe it contains the ancient 


cuſtom of Anrjou, the in {liturions of St. Lewis as they 
were then in uſe, and, in fine, the whole practice of the 
ancient French law. 
Nothing can be ſo vague as the title and prologue to 
thoſe inſtitutions, which muſt certainly have been foiſted 
in by ſome ignorant hand. At firſt, they are the uſages 
of Paris, of Orleans, and of the courts of barony; after- 
wards they are the uſages of all the temporal courts of 
the kingdom, and of the provoftſhip of France; at length 
they are the uſages of the whole kingdom, and of An- 
jou, and of the courts of barony. | 

I fancy that St. Lewis cauſed this work to be under- 
taken, and that it was finiſhed by his ſucceſſor. One 
or both of thoſe princes ordered ſome cuſtoms of their 
demeſnes to be reduced into writing; and, becauſe theſe 
cuſtoms were there confounded with the laws lately 
made by St. Lewis, the work was called St. Lewis's 
Infltutions. In fact, ſo great a name mult naturally 
have given it a fin oa! All this was publiſhed under 
a general form, and the whole affair was moſt prudently 
managed. By reducing them into writing, they became 
more known, and by giving them a general form, their 
ule was more extended. The laws of the kingdom were 
at that time nothing elſe but the cuſtoms of each place 

Vor. II. Aa 
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retained in the memories of old men. In this general 
inſufficiency, every one might find in the new code what 
was wanting in thoſe laws; this was a ſource from 
whence they might all draw. The difference between 
this work, and thoſe of Deſontaines and Beaumanoir,: is 
its ſpeaking in imperative terms as a legiſſator; and this 
might be right, as it was a misture 15 written eee 
N Au. 4d Bi fi 


; \ 
BY 


CHAP. XXXIX. 
5 The fame ſujet | continued, : 5 
HERE was an intrinſic defect in this.compilement; 


it formed an amphibious code, where the French 
and Roman laws were mixed, and where things wete 


joined that were no way relative, but often contradictory 


to each other. It is impoſſible to form a gene Nen 
of laws from two contrary digeſts. _- a 

I am not ignorant that the French courts of vaſſak 
or peers, the judgments without power of appealing to 
another tribunal, the manner of pronouncing ſentence 
by theſe words, I condemn +, or, I abſolve, had ſome 
conformity to the popular judgments of the Romans. 
But they made very little uſe of that ancient juriſpru- 
dence; they rather choſe that which was afterwards 
introduced by the emperors, and employed it through 
the whole compilement, in order to regulate, limit, cor 
rect and extend the French juriſprudence. 999900 
„ St. Lewis, as we have already obſerved, had - cauſed 
'the works of Juſtinian to be tranſlated, in order. to. give 
credit to the Roman law. It was ſoon taught in the 
ſchools; for they liked it. better in its natural form, than 
in the disfigured ſhape in which it appeared in the new 
code. 
Beſides, this compilement made by decrees in 'reſped 
0 ſeveral "things that no longer exiſted, ſuck * as. the, 
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+ Tafltutions, book ii chap. 1. 
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judgment of peers; judicial combats, private wars, the 
ſlavery of the Jews, the cruſades, and bondmen. And 
as the following ages were remarkable for changes, the 
more changes they made, the more they had occaſion to 
make; ſo that this code was always leſs fitted to the 
actnal ſtate of things, eſpecially as the local diſpoſitions 
contained therein were alſo changed. 

Farther, the judiciary forms dne by St. Ldwis 
fell into diſuſe. This prince had not ſo much in view 
the thing itſelf, that is, the belt manner of judging, as 
the beſt manner of ſupplying the ancient practice of 
judging. The principal intent was to give a diſreliſn 
of the ancient juriſprudence, and the next to form a new 
one. But when the inconveniencies of the latter ap- 
peared, avother ſoon ſucceeded. EP 

The inſtitutions of St. Lewis did not therefore ſo 
much change the French juriſprudence, as they afforded 
the means of changing it; they opened new tribunals, 
or rather ways to come at them. And, when once the 
acceſs was eaſy to that which was veſted with the gene- 
ral authority, the judgments, which before conſtituted 
only the uſages of a particular lordſhip, formed an uni- 
verſal digeſt. By means of the inſtitutions they had 
obtained general deciſions, which were entirely wanting 
in the kingdom: when the building was finiſhed, Twp 
let the ſcaffold fall to the ground. 

Thus the inſtitutions produced effſeQs which could 
hardly be expected from a maſter-piece of kgiſlation. 
To prepare great changes, ſometimes whole ages, are 
requiſite; the events 11 and then dhe revolitions 
ſucceed. 

The a Judged: in the laſt reſort of Aden 
al the affairs of the kingdom. Before *, it took cog- 
niſance only of diſputes between the dukes, counts, 
barons, biſhops, abbots, or between the king and his 
vaſſals fy rather in the relation they had to the political, 


PBogls: 85 af | obi: . | 
. See Du Tiller on. . court 3 8 ot allo La roche Flaxin, - 
beck. chap. 3. Budæus and Paulus Zmilius: 


+ Other cauſes 1 were decided by the ordinary tribunals, 
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than to the cieil order. They; were bon obliged to 
render it permanent, whereas it uſed to be held only a. 
few times 1 in a year; and, in five, a great. number were 
created, in order to be ſufficient for the e of al 
manner, of cauſes. Th 
o fooner Was the patliament become 4 fixed Poly. 
1 5 they began to compile its decrees. John de 
Motvlac, under the reign of Philip the Fair, made a 
collection which at Preſent 1 is known by the name of the, 
Oum regiſters. 0 gs? MRes 


CHAP AL. 


In cohat manner hs judiciary m4 were ; borrowed fron 


_ the decretali. 


UT how comes it, ſome wall ſay, that, when the in · 

ſtitutions were laid aſide, the judicial forms of the 
cabon law ſhould be preferred to thoſe of the Roman? 
It was becauſe they had conſtantly before their eyes the 
ecelefiaſtic courts, kick followed the forms of the can- 
on law, and they knew no court that followed thoſe of 
the Roman lan: Beſides, the limits of the ſpiritual and 
temporal juriſdiction were at that time very little known: 
there were + people || who ſued indifferently, and cauſes. 
that 'were tried indifferently in either court. It ſeems ( 
as if the temporal juriſdiction reſerved no other cauſes 
excluſively to ĩtſelf than the judgment of feudal matter; 
and of crimes committed by laymen in caſes not relating " 
to religion. For f if, on the account ; of conventions and | 


1 ee a IT. . page 453. 
T's Widows, croifes, &c. Beaumanoir, chap. 11 , 7 58. 


S See the whole eleventh chapter of Beaumanoir. 


The ſpiritual courts had even laid hold of theſe, under the 
pretext of the oath, as may be ſeen by the famous concordat be- 
tween Philip Auguſtus, the clergy, SITE pg ny white . 2 
in the ordinances af lf. wy a W 


+ Beaumanoir, chap. xi. page 4 A 
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| contracts, they had occaſion to ſue in a temporal court, 


the parties might of their own accord proceed before the 
ſpiritual courts; and as the latter had not a power to ob- 
lige the temporal court to execute the ſentence, they made 
people obey by means of excommunications. Under, 
thoſe circumſtances, when they wanted to change the 
courts of proceedings in the temporal courts, they took 
that of the ſpiritual courts, becauſe they knew it, and 
did not meddle with that of the Roman law, becauſe they 
were ſtrangers to it; for, in point of practice, people 
know only what is practiſed. | 


CHAP. XLI. 
Flux and reflux of the eccl:fraflic and temporal juriſdifion: 


"HE civil power being in the hand of an infinite 
number of lords, it was an eaſy matter for the ecele- 
ſiaſtic juriſdiction to gain every day a greater extent. 


But as the eccleſiaſtic courts weakened thoſe of the lords, 


and contributed thereby to give ſtrength to the royal 
juriſdiction, the latter gradually checked the juriſdiction 
of the clergy. The parliament, which in its form of pro- 
ceedings had adopted whatever was good and uſeful in 
the ſpiritual courts, ſoon perceived nothing elſe but the 
abuſes which had crept into thoſe courts; and, as the 
royal juriſdiction gained ground every day, it grew every 
day more capable of correcting thoſe abuſes. In fact, 
they were intolerable and, without enumerating them, 
J ſhall refer “ the reader to Beaumanoir, to Boutillier, 
and to the ordinances of our kings. I ſhall mention on- 
ly two, in which the public intereſt was more directly. 
concerned. "Theſe abuſes we know by the decrees that 


* See Boutillier, Somme Rurale, tit. 9. what perfons are inca- 
pable of ſuing in a temporal court; and Beaumanoir, chap. TT. 
Page 56. and the regulations of Philip Auguſtus upon this ſubject; 
i alſo the regulations between Philip Auguſtus, the clergy, and 
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reformed them: they had been introduced in the times of 

the darkeſt ignorance, and upon the breaking out of the 
firſt gleam of light, they vaniſned. By the ſilence of the 
clergy it may be preſumed, that they forwarded this re. 
formation, which, conſidering the nature of the human 
mind, deſerves commendation, Every man that died 
without bequeathing a part of his eſtate to the church, 
which was called dying <vithout confeſſion, was deprived of 
the ſacrament, and of the Chriſtian burial. If he died 
without making a will, his relations were obliged to pre- 
vail upon the biſhop, that he would jointly with them 
name proper arbiters, to determine what ſum the deceaf- 
.ed ought to have given, in caſe he had made a will. Peo- 
ple could not lie together the firſt night of their nuptials, 
| nor even the two following nights, without having preri. 
ouſly purchaſed leave: theſe indeed were the three beſt 
nights to chuſe; for, as to the others, they were not worth 

much: All this was redreſſed by the parhament: ve 
find in the F gloſſary of the French law, by Ragau, the 
arret which it publiſhed + againſt the biſhop of Amiens. 

L return to the beginning of my chapter. Whenever 
we obſerve, in any age or government, the different bo- 
dies of the ſtate endeavouring to increaſe their authority, 

and to take particular advantages of each other, we 

ſhould be often miſtaken, were we to conſider their en- 
eroachments as an evident mark of their corruption, 
Through a fatality inſeparable from human nature, mo- 
deration in great men is very rare; and, as it is always 
much eafier to poſh on force in the direction in which it 

moves, than to ſtop its movement, ſo in the ſaperior clefs 

of the people it is leſs difficult, perhaps, to find men ex- 
tremely virtuous, than extremely prudent. . 

The ſoul feels ſuch an exquiſite pleaſure in domineer- 

mg, even thoſe who are lovers of virtue are ſo exceſſively 
fond of themſelves, that there is no man ſo happy as not ] 
to have ftill reaſon to miſtruſt his honeſt intentions; and 
indeed our actions depend on fo many things, that it is 
infinitely more eaſy to do good than to do it well. 
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CHA P. XIII. 


| The revival 7 10 * Rm: ths mt the real there 


Cc . in the tribunals. 


PON the Ae of Jalbinin! 5 digeſt towards the 
year 1137, the Roman law ſeemed to rife out of its 
4 Schools were then eftabliſhed in Italy, where it 
was publicly taught: they had already the Juftiniaw 
code, and the Novels. I mentioned before, that this 
code had been ſo favourably received in that country, as 
to eclipſe the law of the Lombards. 

The Italian doctors brought the law of Juftinian 
into France, where they had only * the Theodoſian 
code; becauſe Juſtinian's laws were not made + till 
after the ſettlement, of the Barbarians in Gaul. This 
law met with ſome oppoſition; but it ſtood its ground, 
notwithſtanding the excommunications of the ' popes, 
who ſupported | their own canons. St. Lewis endea- 
voured to bring it into repute by the - tranſlations 
made by his orders of Juſtinian's works, which are 
fill in manuſcript in our libraries; and: I have already 
obſerved, that they made great uſe of them in compiling 
the inftitutions. Philip the Fair“ ordered the laws of 


of Juſtinian to be taught, only as written reaſon, in thoſe 


provinces of France that were governed by cuſtoms; and 


they were adopted as a law in thoſe Pen where the 
Roman | law had been received. | 


* In ſtaly they fwd Juſtivian's s code? hence "Wn John the ; 
Fighth, in his conſtitution publiſhed after the ſynod of Froyes, 


makes mention of this code, not becauſe it was krown in France, 


but becauſe he knew it himſelf, and his conſtitution was general. 
+ This Emperor's code was publiſhed towards the year 530. 
+ Decretals, book 5, tit. de privilegiis, capite ſuper ſpeculo. 
By a charter in the year 13 12, is fxvour of the 8 of 


7: Gong quoted * Du Tillet. 
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1 have already taken notice, that the manner of pro. 
ceeding by judicial combat, required very little know. 
ledge in the judges: Diſputes were decided according to 


the uſage of each place, and purſuant to a few ſimple 


cuſtoms received by tradition. In Beaumanoir's time + 
there were two different ways of adminiſtering juſtice; 
in ſome places they tried by peers t, in others by bailiffs: 
in following the firft way, the peers gave judgment || ac- 
cording to the uſage of their court; in the ſecond it was 
the prodes homines, or old men, who pointed out this 
ſame uſage to the bailiffs. This whole proceeding re- 
quired neither learning, capacity, nor ſtudy. But when 


the dark code of the inſtitutions made its appearance, 


when the Roman law was tranſlated, and taught in pub. 
lic ſchools, when a certain art of procedure and juriſ- 
prudence began to be formed, when practitioners and ci- 
viltans were ſeen to riſe; the peers and the prodes homines, 
were no longer capable of judging: the peers began to 
withdraw from the lords tribunals; and the lords were 
very little inclined to aſſemble them, eſpecially as the 
new form of trial, inſtead of being a pompous action 
agreeable to the nobility, and intereſting to a warlike 


people, was become a courſe of pleading, which they 


neither underſtood nor cared to learn. The cuſtom of 
trying by peers began to g be leſs uſed; that of trying 


by bailiffs to be more ſo: the bailiffs did not give“ 


- 4. Cuſtoms of Beauvoiſis, chap. i. of the office of bailiffs. 


Among the common people the burghers were tried by 
burghers, and the feudatory tenants were tried by one another. 
See la Thaumaſſiere, chap. 19. SE | 


I Thus all requeſts began with theſe words: © My Lord Judge, | 


« it is cuſtomary that in your court, &c, as appears from the for- 
mula quoted by Boutillier, Somme Rurale, book i. tit. 31. 

5 The change was inſenſible ; we meet with trials by peers even 
in Boutillier's time, who lived in the year 1403, which is the date 
of his will; but nothing but feudal matters were tried any longer 
by the peers. Boutillier, book i. tit. 1, page 26. 

As appears by the formula of the letters which their lord uſed 


to give them, quoted By Boutillier, Somme Rurale, book i. tit. 


14. Which is proved likewiſe by Beaumanoir, cuſtom of Beau- 
voiſis, chap. i. of the bail:ffs; they only directed the proceedings: 


Land. 
* 
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judgment themſclves, they ſummed. vp the rider and 
pronounced the judgment of the prodes bomines; but the 
latter being no longer capable of Judging, the bai 
themſelves gave. judgment. 12 555 

This was effected ſo much the A as has * be. 
fore their eyes the practice of the eocleſisſtical courts; - 
the canon and new civil Jaw Bosh concurred alike to a. 
boliſh the peers. 

Thus fell- the uſages pirdarte conſtantly. e in 
the French monarchy, that judgment ſnould not be 
pronounced by a ſingle. perſon, as may be ſeen in the 
Salic law, the Capitularies, and in the firſt + law-writers - 
under the third race. The contrary. abuſe, which obs... 
tains only in local juriſdictions, has been moderated, and 


12 AS bo 40 
10 4 ii 1 2 * , S — 2 


in ſome meaſure redreſſed, by introducing i in many places - 


a judge's deputy, whom he conſults, and who rasten 
the ancient prodes homines ; by the obligation the judge is 
under of taking two graduates, in cafe that deſerve a. 
corporal puniſhment; and, in fine, it is become of no. 
manner of l r * eme 1 8 of Monet 


4 V4 4 — 


die ball eb liged, i in the Nettes of the peers, to take down 


« the words of thoſe who plead, and to'afk the parties whether 
« they are willing to have judgment given according to the reaſons 

« alledged; and if they ſay, Yes, my Lord; the bailiff ought 10 
« oblige the peers to give judgment.“ See alſo the inſtitutions * 
St, Lewis, book 1. chap. 105, and book ii. chap, 15. 


+ Beaumanoir, chap. 67. page 336, and cha 61, e 316 nd! 
316. The gr t ii. e ye. 991 2 pas 4 
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8 The ſeine alien contin 3 | 
Tuns us there was no law to inhibit. the Jordls fon 


holding their courts themſelves; no law to aboliſſ 
the functions of their peers; no law to ordain the eres. 
tion of bailiffs; no law to give them the power of judg. 
ing. All this was effected inſenſibly, and by the very 
neceſſity of the thing. The knowledge of the Roman 
law, the arrets of the courts, the new digeſt of the cuſ. 
ſtoms, required a ſtudy of which the nobility and — 
people were incapable. 

The only * ordinance we have upon. this ſubjeQ, iz 
that which obliged the lords to chuſe their bailiffs 
from among the laity. It is a miſtake to look vpon 
this as the law of their creation; for it ſays. no ſuch 
thing. Beſides, it fixes what it preſcribes, by the res. 
ſon it gives: „ To the end that the bailiffs may be 
« puniſhed + for their prevarications, it is neceſſary they 
* be taken from the order of the laity. uh 1 he immuni- 


dd 


CHA P. NVL. 


; 07 wo proof by witneſſes. 


Tur 1 who had no other rule to go yen than 
1 the uſages, enquired very often by. witneſſes into 
| wy 18 that was AR ae es. „ 


52 


. Ity was i publiſhed in the year 1287. 


+ Ut fi ibi delinquant, e ſui poſſunt avimadyertere in 
« eoſdem.““ 


- 


— 
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The uſage of judicial combats beginning to decline, 
they made their inquefts in writing. But a verbal proof 
committed to writing, is never more than a verbal proof; 
ſo that this only increaſed the expences of law-proceed- 


m ings, Regulations were then made, which rendered 
f moſt- of thoſe inqueſts * uſeleſs; public regiſters were 
3. eſtabliſned which aſcertained moſt facts, as nobility, age, 
g. legitimacy, and marriage. Writing is a witneſs very hard 
ry to corrupt; the cuſtoms were therefore reduced to writ- 
an ing. All this is very reaſonable; it is much eaſier to go 
if. and ſee in the baptiſmal regiſter, whether Peter is the 


te ſon of Paul, than to prove this fa& by a tedious inqueſt, 
| When there are a great number of uſages in a country, 


is it is much eaſier to write them all down in a code, than 
fs to oblige individuals to prove every uſage. At length 
on the famous ordinance was made, which prohibited the ad- 
ch mitting of the proof by witneſſes, for a debt exceeding 
27s an hundred hvres, except there was the beginning of a 
c 
ey volt Tre 2 LIEDTHLE $51.1 > Ea 

he „/ the cuſtoms of France. Fy 
OW Won is. 50 * e „ 
12. F RANC E, as we have already obſerved, was govern- 
nd ed by unwritten cuftoms; and the particular uſages 
ad of each lordſhip conſtituted the civil law. Every lord» _ 
ere ſhip had its: civil. law, according to Beaumanoir +, and { 
80 particular a law, that this author, who is looked upon as 


a luminary, and a very great luminary of thoſe times, 
ſays, he does not believe that throughout the whole king- 
dom, there were two lordſhips entirely governed by the 
ſame law. 3 | v 0, = 
This prodigious diverſity had a firſt and ſecond origin. 
"an WW With regard to the firſt, the reader may recolle& what 
nto bas been already faid concerning it in the 3 chapter of 


dee in what manner age and parentage were proved. Inſlitu- 
tion, book i. chap. 7 T, 72. 2 „ 

in : + Prologue to the cuſtom of B.auvoiſis. 

3 t Chap. 13, 5 | 
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local cuſtoms; and, as to the ſecond, we meet with it in 
the different events of legal duels; it being natural that 
continual ſeries of fortuitous caſes muſt have been pro: 


ductive of new uſages. - 


- 'Fhefe cuſtoms were preſerved: in the memory of 
old men; but inſenſibly laws or written —_— were 
formed. | 

. At the commencement * of the third race, th 
kings gave not only particular charters, but likewiſe ge- 
neral ones, in the manner above explained; ſuch are the 
inſtitutions of Philip Auguſtus, and thoſe made by $t, 
Lewis. In like manner the great vaſſals, in concurrence 
with the lords who held under them, granted certain 
charters or eſtabliſhments, according to particular circum- 
ſtances, at the aſſizes of their duchies or counties: Such 
were the aſſize of Godfrey Count of Britanny, on the di. 
viſion of the nobles; the cultoms of Normandy, granted 


by Duke Ralph; the cuſtoms of Champagre, given by 
King Theobald; the laws of Simon Count of Montfort, 


and others. This produced ſome written laws, and even 


more general ones than thoſe they had before. 
2. At the beginning of the third race, almoſt all the 
common people were bondmen; but there were ſeveral 


reaſons which determined afterwards the Kings, and lords 


to enfranchiſe them. 
The lords, by enfranchiſing their bondmen, gave them 
property; it was neceſſary therefore to give them civil 


laws, in order to regulate the diſpoſal of that property. 


The lords, by enfranchiſing their bondmen, deprived 


themſelves of their property; there was a neceſlity there- 


fore of regulating the rights which they reſerved to them- 
ſelves, as an equivalent for that property. Both theſe 
things were regulated by the charters of enfranchiſement; 
thoſe charters formed a part of our cuſtoms, and this part 


was reduced to writing. 
. Under the reign of St. Leah aud of the Wedel 


ing princes, ſome able practitioners, ſuch as Defontaines, 


Beaumanoir, and others, committed the cuſtoms of their 
bailiwics to writing. Their deſign was rather to give 


| 14135 ; „ 
dee the collection of ordinances by Lauricre, 


\$ 
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the courſe of judicial proceedings, than the uſages of 
their time, in reſpect to the diſpoſal of property. But 


_ 


the whole is there; and though theſe particular authors 


have no authority but what they derive from the truth 
and notoriety of the things they ſpeak of, yet there is 
no manner of doubt but they contributed greatly to the 
reſtoration of our ancient French law. Such was in 
thoſe days our common lx. 

We are come now to the grand endes Charles VII. 


and his ſucceſſors cauſed the different local cuſtoms 


throughout the kingdom to be reduced to writing, and 
preſcribed fet forms to be obſerved at their digeſting. 
Now, as this digeſting was made through all the pro- 
vinces, and as people came from each lordſhip to declare 


in the general aſſembly of the province the written or 


unwritten uſages of each place, endeavours were uſed to 


render the cuſtoms more general, as much as poſlible, _ 


without 1 Injurng the intereſts of individuals, which were 


characters; they were committed to writing, they were 
made more general, and ey received the Ramp of the 
royal authority. 


Many of theſe cuſtoms having ben digeſted anew, 


ſeveral changes were made, either in ſuppreſſing whatever 


carefully * preſerved. Thus our cuſtoms aſſumed three 


Was incompatible with the actual practice of the law, or 


in adding ſeveral things drawn from this practice. 
Though the common law is conſidered amongſt us 

as in ſome meaſure oppoſite to the Roman, inſomuch 

that theſe two laws divide the different territories; it 


is notwithſtanding true, that ſeveral regulations of the 
Roman law entered into our cuſtoms, eſpecially when 


they made the new digeſts at a period of time not very 


diſtant from ours, when this law was the principal ſtudy 


of all thoſe who were deſigned for civil employments ; 
at a time when it was not uſual for people to boaſt of 
not knowing what it was their duty to know, and of 


knowing what they onght not to know; at a time when 


a quickneſs of underſtanding was made more ſubſervient 


This was obſerved at the digeſting of the cuſtoms of r 
2nd of Paris. Sce Ja . chap. 3˙ 8 
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towards learning than pretending to a profeſſion, and 
when a continual purſuit of amuſements was not even 
the characteriſtic of women. | 
What has been hitherto ſaid of the formation of our 
civil laws, ſeems to lead me naturally to give alſo the 
theory of our political laws; but this would be too great 
a work. I am like that antiquarian who ſet out from 


his own country, arrived in Egypt, oſs an LR on. the 


en and returned home. 


BOOK XXIX. 


Of the Manner of compoſing Laws. 6 


CHAP. 1. 


7 the Ar of the ** 2 3 | ; 


SAV! it, HT} methinks I have 3 this * | 


with no other view than to prove it: The ſpirit of 
-labration ought to be that of the legiſlator; political, 
"like moral evil lying always between two” EAkeraes 
Let us produce an example. e $163 a. 1BICTER 
The ſet forms of juſtice are aecdliary to Aber but 
the number of them might be ſo great as to be- contrary 
to the end of the very laws that eſtabliſhed them; pro- 
ceſſes would have no end; property would be uncertain; 
the goods of one of the parties would be adjudged to the 
other without examining, or they x would both be ruined 
"by exatnining too much,” 1; | 
The citizens would loſe their Iberty and ſeeyiitys the 
; accuſers would no longer have any means to r "of 
the ac cuſed to ali themſelves, -- . 


* — 
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CH A 25 II. 
The ſame fulje8 contianed.” 


CECILIVS, in Aulus Gellius *, ſpeaking of the 
law of the twelve tables, which permitted the cre- 
ditor to cut the inſolvent debtor into pieces, juſtifies it 
even by its cruelty, which + hindered people from bor- 
rowing beyond their abilities. Shall then the cruelleſt 
laws be the beſt? Shall goodneſs conſiſt in exceſs, and 
all the relations of eg be e , 


CHAP. 20; 


That the Lava 1 ſora to d:viate from the views of the 


legiſlator, are J. N agreeable to them. 
THE law of Solon, "which" declared thoſe perſons 


infamous who eſpouſed no ſide in an inſurrection, 
ſcemed very extraordinary; but we ought to conſider 
the circumftances in which Greece was at that time. 
It was divided into very ſmall ſtates; and there was 
reaſon to apprehend, leſt in a republic, torn by inteſtine 
diviſions, the ſobereſt part ſhould be kept retired, and 
une by this means ſhould be carried to extremity. *' 
In the ſeditions raiſed in thoſe petty ſtates, the bulk 


of the citizens either made or engaged in the quartel. 


In our large monarchies, parties are formed by a few, 
and the people chooſe to live quiet. In the latter caſe 


it is natural to call back the ſeditious to the bulk of the 
citizens, and not theſe to the ſeditious; in the other, it 


is neceſſary to oblige the ſmall number of prudent people 
to enter among the ſeditious: It is thus the fermentation 
bn one liquor wann be ne by: a We * of , 


n 


3 Cæcilius ſays, chat he never ſaw nor read of an one 4 in 
which this puniſhment had been inflited; but it is likely that no 
ſuch puniſhment was ever eſtabliſhed ; the opinion of ſome civi- 
lians, that the law of the twelve tables meant only the divifion' of 


the N 2 from the ſale of the debtor, ſeems very probable. 


* 


* 
HA F. IV. 
"Of the laws that are contrary to the views of the legiſlator, 


- HERE are laws ſo little underſtood by the legiſſa. 
tor, as to be contrary to the very end he propoſed, 
Thoſe who made this regulation among the French, that 
when one of the two competitors. died, the benefice 
ſhould devolve to the ſurvivor, had in view, without 
doubt, the extinction of quarrels: but the very reverſe 
falls out; we ſee the clergy at variance every day, and, 


like Engliſh maſtiffs, worrying one another to death, 


| The ſame ſubject continued. 
TEE law I am going to ſpeak of, is to be found in 
T this oath preſerved by Æſchines 9: I ſwear that 

J will never deſtroy a town of the Amphictyons, and 
cc that I will not divert the courſe of its running waters: 
s if any nation ſhall preſume to do ſuch a thing, I will 
« declare war againſt them, and will deſtroy their towns.” 
The laſt article of this law, which ſeems to confirm the 
firſt, is really contrary to it. Amphictyon is willing that 
the Greek towns ſhould never be deſtroyed, and yet his 
law paves the way for the deſtruction of theſe towns. 
In order to eſtabliſh a proper law of nations among the 


Greeks, they ought to have been accuſtomed early to 


think it a barbarous thing to deſtroy a Greek town; 
conſequently they ought not even to deſtroy the de- 
ſtroyers. Amphictyon's law was juſt; but it was not 
prudent : This appears even from the abuſe made of it. 
Did not Philip aſſume the power of deſtroying towns, 


8 De falſa legatione. 
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under the pretence of their having infringed the laws of 
the Greeks? Amphi&yon might have inflicted other pu- 


| niſhments ; ; he might have ordained, for example, that a 


certain number of the magiſirates of the deſtroyigg 
town, or of the chiefs of the infringing army, Mould 
be puniſhed with death ; that the deſtroying nation 
ſhould ceaſe for a, while to enjoy the privileges of 
Greeks; that they ſhould pay a fine till the town was 
rebuilt. - The law ought above all things to aim at the 
reparation. of r 


0 nA r. VI. 


Th: laws whic appear the fame, have not akedys the ſcm 
ofa. | 


SAR N a law | to prohibit 3 Fam | 
keeping above ſixty ſeſterces in their houſes. This 

Jaw was conſidered at Rome 46 extremely proper for 
reconciling the debtors to their creditors; becauſe by 
obliging the rich to lend the poor, they enabled the 
latter to pay their, debts, A law of the ſame nature 
made in "BER at the time of the Syſtem, proved ex- 
tremely fatal; becauſe it was enacted under a moſt 
fright ful cireumſtabce. Aſter depriving people of all 
poſſible means of laying out their money, they ſtripped 
them even of the laſt reſource of keeping it at home 3 


which was the ſame thing as taking it from them by = 
open violence. Cæſar's law was defigned to make the 


money. circulate; the French miniſter's deſign was to 
draw all the money into one hand. The former gave 
either lands or mortgages on private people for the mo- 
ney; the latter propoſed in lieu of money nothing but 
elfects, which were of no value, and could have none by 
their very nature, becauſe the law ee people to 
2 2 of them. „ W 1 
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od 0 D 810 in a proper manner 


Tur, aw! Wl 60 885 was W at Ae a 
Argos “, and at Syracuſe. ' At Syracuſe it "Was 
Neves of a thonſand miſchiefs, becauſe it was im- 
ently enacted. The principal citizens baniſhed one 
another by holding the leaf of a fig- tree f in their hands; 
ſo that thoſe who had any kind of merit withdrew from 
public affairs. At Athens, where the legiffator was ſen- 
fible of the proper extent and limits af his law, oftraciſm 
proved an admirable thing. They never condemned 
more than one perſon at a time; and ſuch a number of 
ſuffrages were requiſite for paſling this fentenee, that it 
was extremely difficult for them to baniſh a arr whoſe 
abſence was not neceſſary to the ſtate. 
The power of baniſhing was exerciſed only every fifth 
ear: In fact, as the oſtraciſm was defigned againft none 
or great perſonages who threatened the ſtate with dan. 
ker, it ought not to be the tranſaction of every 25 


CHAP. VII 


The laws 2850 r the ſame were not aſt 7 mage 
ag vi er mates = 


on fubſtitutions, but through quite a different motive 
nem the Romans. Among the latter the inheritance 
was accompanied with certain 4 facrifices which were to 


de performed by the inheritor, and were regulated by the 


49 Ariſtot. rep. lib. v. cap. 3. 
4 Plutarch, life of Dionyſius. 


I } When the inheritance was too much nembered, they cluded 
the pontifical law by certain — from ne. comes the word 
fine ſacrv ä „ | 


e ne, tab." The ae of ner ba 


+ FN France they have received moſt of the Roman laws 


Cc 
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the pontifical law; hence it was, that they reckoned it a 
diſhonour to die without heirs, that they made ſlaves 
their beirs, and that they deviſed ſubſtitytions. Of this 
we haye à very ſtrong proof in the vulgar. ſubſtitution, 
which was the firſt invented, and took place only when 
I the heir appointed did not accept of the inheritance. Its 
a view. was not to perpetuate the eſtate in a family of the 
fame . name, but to find un that would accept 
5 of i It. N | : 
m | 


s; 535 CHAP. IX. 


t- That the Greek and Roman fm punt hed ſuicide, but nos 
| through the Jane motive. 


it A MAN, ſays Plato 4, ak has killed one 3 re- 
lated to him, that i in, -himſelf, not by an order of 

the magiſtrate, nor to avoid ignominy, but through faint- 
k heartedneſs, ſhall be puniſhed. The Roman law puniſh« 
15 ed this action when it was not committed through 
1 faint-heartedneſs, through wearineſs of life, through im- 
patience in pain, but through a criminal deſpair. The 
Roman law acquitted where the Greek condemned, and 

condemned where the other acquitted, 

Plato's law was formed upon the Lacedzmonian inſti- 
: tutions, where the orders of the magiſtrate were abſolute, 
1: where-ſhame was the greateſt of miſeries, and faint-heart- 
edneſs the greateſt of crimes. The Romans had no long- 
er thoſe fine ideas; theirs was only a fiſcal law. 


5 0 During the time of the republie there was no law at 
ve Rome againſt ſuicide; This action is always conſidered 
e by their qhiſtorians in a favourable light, and we never 
0 meet with any n inflicted upon thoſe who com- 


16 mitted it. 4 
| Under the firſt emperors, the great 6 of Rome 
were continually deſtroyed by criminal proſecutione. 
The cuſtom was then introduced of preventing judge- 
ment by a * death. In A Toole: a ou a 
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advantage: They had * an honourable interment, and 
their wills were executed; becauſe there was no lay 
| againſt ſuicides. But whea the emperors became as aya. 
ricious as cruel, they deprived thofe who deſtroyed them. 
ſelves of the means of preſerving their eſtates, by render. 
ing it criminal for a perſon to make 5 wh Way 
through a criminal remorſe. _. 

What 1 have been ſaying. of the motive, of i the em. 
perors is ſo true, that they conſented + that the eſtates 
of ſuicides ſhould not be confiſcated, when the crime 
for which they killed aner was not Nane with 
confiſcation. 


I 


DE * P. * 5 F 


That laws which 2 contrary, proceed ſometimes frm te 


| fame ſpirit. | 


Jx our times we give ſummons to people in their own 
houſes; but this was not permitted 8 among the 
Romans. 

A ſummons was a lens l aQion, mdakindefs war · 
rant for ſeizing the 9 body; hence it was no more allow - 
ed to ſummon a perſon in his own houſe, than it is now 
e to arreſt a perſon in his own houſe for debt. 

Both the Roman + and our laws admit of this /princi- 

ple alike, that every man ought to have his own houſe fot 
25 apes where he ſhould . no violence. 


„ Forum qui de ſe ſtatuebant humabantur corpora, mane- 
" bant teſtamenta, pretium feſtinandi.” Tacit. 


f Refſeripr of the emperor Pius in the third law, ſeR. 1. & 2. f. 
= bonis corum qui ante ſent. mortem ſibe conſciverutit. 5 


. Leg. 18. ff. De in jus vocando. 
I See the law of the twelve tables. 


$ Kapit in jus, Horace, Sat. 9. Hence they could not ſum- 
mon thoſe to whom a particular reſpect was due. | 


1 See the law 18. fl. De in jus vocando. 
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{elf IN. Franee, the puniſhment againſt falſe witneſſes is eu- 
pital; in England it is not. Now, to be able to judge 

em- which of theſe two laws is the beſt, we muſt add, that in 
tes France the rack is uſed againſt eriminals, but not in 
me England; that in France the accuſed is not allowed to 
ih produce his witneſſes; and that they very ſeldom admit of 
what is called juſtifying facts: in England they allow of 

; witneſſes on both ſides. Theſe three French laws form a 
3 cloſe and well- connected ſyſtem; and ſo do the three 
4 Engliſh laws. The law of England, which does not allow 
q of the racking of criminals, has but very little hopes to 
he draw from the accuſed a confeſſion of his crime; for this 
reaſon it invites witneſſes from all parts, and does not ven- 
ture to diſcourage them by the fear of a capital. puniſh- 

: ment. The French law, which has one reſource more, 
'0 1s not afraid of intimidating witneſſes: on the contrary, 
1 reaſon requires they ſhould be intimidated; it liſtens only 
4 to the witneſſes on one fide *, which are thoſe produced 
. by the attorney-general, and the fate of the aecuſed de- 


5 pends entirely on their teſtimony. But in England they 
W admit of witneſſes on both fides, and the affair is diſcuſſed 
i in ſome meaſure. between them; conſequently falſe wit- 
4 neſs is there leſs dangerous, the accuſed having a reme- 


r dy againſt the falſe witneſſes, which he has not in France. 
1 Wherefore, to determine which of thoſe laws are moſt 
agreeable to reaſon, we muſt not conſider them ſingly, 
but compare the whole together. N 


* By the ancient French law, witneſſes were heard on both 
ſides; hence we find in the inſtitutions of St. Lewis, Book i. Chap. 
7, that there was only a pecuniary puniſhment againſt falſe wit- 


neſſes. 
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CHAP. XII. 


That laws on appear the me are henne real) 
| different. 


S 6 "HE Greek and Roman laws inflicted the abe 

puniſhment on the receiver as on the thief: The 
Erewch law does the ſame. The former acted rationally, 

but the latter does not. Among the Greeks and ke 
mans, the thief was condemned to a pecuniary puniſh. 
ment, which ought alſo to be infficted on the receiver: 
for every man that contributes in what ſhape ſoever to a 
damage, is obliged to repair it. But as tlie puniſhment 
of theft is capital with us, the receiver cannot be pu. 
niſhed like the thief, without carrying things to exccls 
A receiver may act innocently on a thouſand occaſions; 
the thief is always culpable; one hinders the convittion 
of a crime, the other commits it; in one the whole iz 
paſſive, ' the other is active; the thief muſt ſurmount 
"more obſtacles, and his ſoul muſt. be more hardened 
againſt the laws. 

The civilians have gone further; they look upon the 
receiver as more odious than the + thief; for were it not 
for the receiver, the theft, ſay they, could not be long 
concealed.” But this again might be right when there 


Was obly a pecuniary puniſhment; the affair in queſtion 


was a damage done, and the receiver was generally better 
able to repair it; but when the puniſhment became capi- 
eat, "Hep ought t to have been directed by other ran 


_—— - ..: 


That We at not þ eparate the 18 . hs wy 1 which 
they were made oY tbe Roman laws on theft. 


Wurn a thief was caught with the ſtolen thing, 


before he had carried it to the place where he 
deſigned to hide it, this was called by the Romans an 


Leg. 1. De receptatoribus. 
+ See what e in Hoes Gellius, Book xx. Chap. If 


8. 


all 
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open theft; when he was not detected till ſome time af. 
terwards, it was a private theft. | 

The law. of the twelve tables ordained, that an open { 
thief ſhould be whipt with rods, and condemned to 
ſlavery, if he had attained the age of puberty; or only. 
whipt, if he was not of ripe age; but as for the private. 
thief, he was only condemned to a recompenſe of double. 
the value of what he had ſtolen. 

When the Portian law aboliſhed the cuſtom. of 27 WH 
ping the citizens with rods, and of reducing them to 
ſlavery, the open thief was condemned to“ a recompenſe 
of fourfold, and they ſtill continued to condemn the pri 
rate thief to a recompenſe of double. 

It ſeems very odd, that the laws ſhould 8 ſuch a 
difference in the quality of thoſe two crimes, and in the 
puniſhments they inflicted. In fact, whether the. thief. 
was detected either before or after he had carried: the 
ſtolen goods to the place intended, this was a cireum- 
ſtance which did not alter the nature of the crime... © © 
do not at all queſtion but the whole theory of the Ro- 
man laws, in relation to theft, was borrowed from the 
Lacedzmonian inſtitutions. Lycurgus, with. a view of 
rendering the citizens dexterous and. cunning, ordained. 
that children ſhould be practiſed i in thieving, and that 
thoſe who were caught in the fact ſhould be ſeverely 
whipped : This occaſioned among the Greeks, and af - 
terwards among the Romans, a great difference between 
an open and a private theft 4. 5 

Among the Romans, a ſlave who had been guilty of 
ſealing, was thrown from the Tarpeian rock. Here the 
Lacedzmonian inſtitutions were out of the queſtion; the 
laws of Lycurgus in relation to theft were not made for 
ſlaves; to deviate from them in this. reſpect was in reaing 
conforming to them. 

At Rome, when a perſon of unripe age d to 
be re in the e the e nenen him to be 


le 7 
er 3 


<P e in 4 Gellive, Book xx. Chap: 1 11 


Compare what Plutarch ſays in the life of Lycurgus, i the 
laws of the 1 75 title De e and the TI ops iv. tit 


j 


whipped with rods according to his pleaſure, as was prac. 
tiſed at Sparta. All this had a remoter origin. The 
Lacedzmonians had derived theſe uſages from the Cre. 
tans; and Plato *, who wants to prove that the Cretan 
inſtitutions were deſigned for war, cites the following, 
namely the faculty of bearing pain in private combats, 
and in puniſhments inflicted for open thefts. 

As the civil laws depend on the political inſtitutions, 


| becauſe they are made for the ſame ſociety, whenever 


there is a deſign of adopting the civil law of another 
nation, it would be proper to examine beforehand, 
whether they have both the ſame inſtitutions, and th 
ſame political law. 15 Fs Eg 

Thus when the Cretan laws on theft were adopted 
by the Lacedzmonians, as their conſtitution and govern. 
ment were adopted at the ſame time, theſe laws were 


equally reaſonable in both nations. But when they were 


carried from Lacedzmon to Rome, as they did not find 
there the ſame conſtitution, they were always thought 


ſtrange, and had no manner of connection with the other 


civil laws of the Romans. 
HE HA P. MV. 


That we muſi not ſeparate the laws from the circumſtances 
72 in which they were made. 


Ir was decreed by a law at Athens, that when the 
city was beſieged, all the uſeleſs people ſhould be put 
to death F. This was an abominable political law, in 
conſequence of an abominable law of nations. Among 
the Greeks the inhabitants of a town taken loft their 
civil liberty, and were ſold as ſlaves. The taking of a 
town implied its entire deſtruction; which is the ſource 
not only of thoſe obſtinate defences, and of thoſe un- 
natural actions, but likewiſe of thoſe ſhocking laws which 
they ſometimes enacted. 6 CR 


* Of laws, Book 1. N 
f © Io utilis ætas occidatur,” Syrian in Hermog. 
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(apy? 35 TR en LAWS. 209 
The * laws * ordained that phyſicians mould be 


ri. puoithed for negleck or unſkilfulneſs. In thoſe caſes, If 
* the phyſican, was a perſon of any ads or rank, he 
be was on y condemned to deportation; but if, he was of a 
4 low condition, he was put to death. By our laws it is 
2 otherwiſe. -The Roman laws were not made under the 
th fame circumftances as ours: At Rome every ignorant 


retender intermeddled with phy ſic; but amongſt us, 
phyſicians are obliged to go through a regular courſe of 
ber {tudy, and to take their degrees: for which reaſon the 
are at to oaderflagd their . g 


CHAP. xv. 


5 


Py 1 heli it 23 the ts ſoul TH Jig *. yh 


+) TH law of the twelve tables + allowed' people t. to 
be kill a night-thief as well as a day-thief, if upon 
Pt being purſued he attempted to make a defence: But it 
required, that the perſon who killed the thief t ſhould ery 
out, and call his fellow-citizens; this is what thoſe laws, 
which permit people to do juſtice to themſelves, ought | 
always to require. It is the cry of innocence, which, in 
the very moment of the action, calls in witneſſes, and 
ex appeals-to-judges. The people ought to take cognizance 
of the action, and at the very inſtant of its being done; 
an inftant when every thing ſpeaks, the air, the coun» 
tenance, the paſſions, filence; and when every word eith 
condemns or abſolves. A law which may become 7s 
n contrary to the ſecurity agd liberty of the citizens, ought 
to be executed i in bn eſence. 3 


8 | | 
r 
a i „ The Corneliat law de ſicariir, Inſtitut. lib, iv. 0 gs 
- Aquilia, ſect. 7. . de = 
- + See the 4th law, f. ad leg. Aquil. 3 N | 
L 


t Ibidem. See the deerve of L. ales. added 16 the u of the 
OAT art. 4. e W 
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. (CHAP. vl. 
"Thing to be alferved i in the onal ing of laws. 


Tuber who have a genius ſufficient. to ankle then 

to give laws to their own, or to another nation, 
- ought to be ee attentive to the manner of form. 
ing them. 

The ſtyle ought 3 be N Tbe laws of the 
twelve tables are a model of conciſeneſs; the very chil. 
dren “ uſed to learn them by heart. Juſtinian's Novelz 
were ſo very diffuſe, that they were obliged to aridge 
them . 

The ſtyle ſhould alſo be plain and fimple; a direct ex- 
preſſion being always better underſtood than an indirect 
one. There is no majeſty at all in the laws of the lower 
empire: Princes are made to ſpeak. like rhetoricians, 
When the ſtyle of laws is tumid, they are looked upon 

only as a work of parade and oſtentation. 

It is an eſſential article, that the words of he. = 
ſhould: excite in every body the. ſame ideas. Cardinal 
Richlieu + agreed, that a miniſter might be accuſed be- 
fore the king; but he would have the accuſer puniſhed, 
if the facts he proved were not matters of moment. This 
was enough to hinder people from telling any truth 
whatſoever againſt the minifter; becauſe a matter. of mo- 
ment is entirely relative, and what way be oh moment 
to one, is not ſo to another. 

The law of. Honorius puniſhed 0 Joh pj - perſon 
that purchaſed a freedman as 4 ſlave, or that || gave him 
moleſtation. He ſhould not have made uſe of ſo vague 
an expreſſion: The moleſtation: given to a man depends 
entirely on the degree of his e 


: :* & Ut carmen neceffrium.” Cicero de legit. "Y ii. 
+ It is the work of Irnerius. f Political Teſtament. 


Aut qualibet -mannmiſſione donatum inquietate voluerit.“ 
Appendix to the Theodoſian code, in the firſt volume of Father Site 
mond's works, „ | 


2 2 2 


th 


pe 


Bock ii. tit. 37, 
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When the law wants to fix a ſet rate upon things, it 
ſhould avoid as much as poſſible the valuing it in money. 
The value of money changes from a thouſand cauſes, 
and the ſame denomination continues without the ſame 
thing. Every one knows the ſtory of that impudent * 


fellow at Rome, who uſed to give tboſe he met a box 


on the ear, and afterwards tendered them the five and 
twenty pence gf the law'of the twelve tables. 8 

When a law has once fixed the ideas of things, it 
ſhould never return to vague expreſſions. In the crimi- 
nal ordinances of Lewis XIV. + after an exact enumera- 
tion of the cauſes in which the king is immediately con- 
cerned, follows theſe words; and thoſe which in all 
« times have been ſubject to the determination of the 
« king's judges,” which renders the thing again arbitrary, 
after it had been fixed. 

Charles VII. | ſays, be has been informed that the 
parties appeal three, ſour, and ſix months after judgment, 
contrary to the cuſtom of the kingdom in the countr 
governed by cuſtom: he therefore ordains, that they ſhall 
appeal forthwith, unleſs there happens to be ſome fraud 
or deceit in the attorney ||, or unleſs there be a great or 
evident cauſe ro ſue the appeal. The end of this law 
deſtroys the beginning, and it deftroys it ſo effectually, 
that they uſed afterwards to appeal dmg the 8 of 
thirty years . 

The law of the Lenden * Joes not alles a woman 
that has taken a religious habit, though ſhe has made no 
vow, to marry; becauſe, ſays this law, « if a ſpouſe who 
has been contracted to a woman only by a ring, can- 
* not without- guilt be married to ene by a much 


» * Gellius, book xx. chap. i. 


t We find in the verbal [proctfh's of this ordinance the motives 
that determined him. = 


} In his ordinance of bit in the year 1453. 


| They might puniſh the attorney, without there beivg any 
peceſſity of diſt urbing the public order. 


$ The ordinance of the "_ t had made ar regulation 
upon this head. 
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* ſtronger reaſon the ſpouſe of God, or of the bleſſed Vir- 
c gin? Now I fay, that in laws the arguments ſhould 
be drawn from one reality to another, and not from reality 
to figure, or from figure to reality. 

A law enacted by Conſtantine * ordains, that the 
ſingle teſtimony of a biſhop ſhould be ſufficient, without 
liſtening to any other witneſſes. This prince took a very 
ſhort method; he judged of affairs by perſons, and of per- 
fons by dignities. 8 

The laws ought not to be ſubtile; they are deſigned 
for people of common underſtanding, not as an art of 
logie, but as the plain reaſon of a father of a family. 

en there is no neceſſity for exceptions and limita. 
tions in a law, it is much better to omit them: details of 
that kind throw people into new details. 

No alteration ſhould be made in a law without ſuf. 
ficient reaſon. Juſtinian ordained that a huſband might 
be repudiated, without the wife's loſing her portion, if 
for the ſpace f of two years he had been incapable of 
conſummating the marriage. He altered this law after- 
wards, and allowed the 4 poor wretch three years. But 
in a caſe of that nature, two years are as good as three, and 
three are not worth more than two. 

When a legiſlator condeſcends to give the reaſon of his 
law, it ought to be worthy of its majeſty. A Roman | 
Jaw decrees, that a blind man is fichpeble to plead, be 
cauſe he cannot ſee the ornaments of the magiſtracy. 


So bad a reaſon muſt have been given on purpoſe, when 


ſuch a number of good reaſons were at hand. 
Paul the civilian 5 ſays, that a child grows perfect 


in the ſeventh month, and that the proportion of Pytha- 


goras's numbers ſcems to prove it. It is very extraordi- 
nary that they ſhould Judge of thoſe things * the 255 
* of e s numbers. 


in Father Simon? s N che Theodoſian code, tome 1. 


+ Leg. I. code de repudiis. 

J See the authentic Sed hodie, in che code 4 repute, 
Leg. 1. ff. de poſtulando. 

5 In his ſentences, book i. tit. 9. 
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Some French lawyers have aſſerted, that, wlien the 
king made an acquiſition of a new country, the churches 
became ſubject to the regale, becauſe the king's crown is 
round. I ſhall not examine here into the king's rights, 
or whether in this caſe the reaſon of the civil or eccle- 
ſiaſtic law ought to ſubmit to that of the law of politics: 
I ſhall only fay, that thoſe auguſt rights ought to be de- 
fended by grave maxims. Was there ever ſuch a thing 
known, as. the real rights of a dignity, founded on * 
figure of that dignity's ſign? 

Davila || ſays, that Charles IX. was declared of age in 
the parliament of Rouen at fourteen years commenced, 
becauſe the laws require every moment of the time to be 
reckoned, in caſes relating to the reſtitution and admi- 
niſtration of an orphan's eſtate; whereas it conſiders the 
year commenced as a year complete, when the caſe is 
concerning the acquiſition of honours. I am very far 
from cenſuring a regulation which has been hitherto at- 
tended with no inconveniency; I ſhall only take notice, 
that the reaſon alleged “ is not the true one; it is falſe, 
that the government of a nation is only an honour. 

In point of preſumption, that of the law is far prefera- 
ble to that of the man. The French law + conſiders 
every act of a merchant during the ten days preceding 
his bankruptey as fraudulent This is the preſumption 
of the law. The Roman law inflicted puniſhments on 


the huſband who kept his wife after ſhe had been guilty 


of adultery, unleſs he was induced to it through fear of 
the event of a law-ſuit, or through contempt of his own 
ſhame; this is the preſumption of the man. The judge 
muſt have preſumed the motives of the huſband's conduct, 
and muſt have determined a very obſcure and ambiguous 
point: When the law preſumes, it gives a fixed rule to 
the judge. | 

Plato; s law, as I hag obſerved already, required that 
a en ſhould be mitted: on the RS that killed 


4 Della guerra eivile di Vraticis; page gb. 


The Chancelor de I Hdpital, ib. 


+ It was made in the month of November, 170 


e $ 
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himſelf, not with a deſign of avoiding ſhame, but through 
faint-heartedneſs. This law was defettive in this 3 
that, in the only caſe in which it was impoſſible to draw 
from the criminal an acknowledgment of the motive up. 
on which he had acted, it required the judge to determine 
concerning theſe motives. 

As uſeleſs laws debilitate ſuch as are neceſſary, ſo 
thoſe that may be eaſily cluded weaken the legiſlation, 
Every law ought to have its effect, and no one ſhould 

be ever ſuffered to deviate from it by a particular con- 
vention. 

The Falcidian law ordained among the Romans, that 
o heir ſhould always have the fourth part of the inheri- 

tance: Another law * ſuffered the teſtator to prohibit the 
heir from retaining this fourth part. This is making a jeſt 
of the laws. The Falcidian law became uſeleſs; for, if 
the teſtator had a-mind to favour his heir, the latter had 
no need of the Falcidian law; and, if he did not intend to 
_ him, he forbade him to make uſe of the Falcidian 

W. 

Care ſhould be taken that the laws be worded in ſuch 
# manner, as not to be contrary to the very nature of 
things. In the profeription of the Prince of Orange, 
Philip II. promiſes to any man that will kill the Prince, 
to give him or his heirs five and twenty thouſand crowns, 
together with the title of nobility, and this upon the word 
of a king, and as a ſervant of God. To promiſe nobility 
for ſuch an action! to ordain ſuch an action in the quality 
of a fervant of God! this is equally ſubverſive of the ideat 
of honour, morality, and religion. 

There very ſeldom happens to be a , of peck 
biting a thing which is not bad, under pretence of ſome 
imaginary perfection. 

There ought to be a certain ſimplicity and onndote 
in the laws; made to puniſh the iniquity of men, they 
themſelves ought to have the moft ſpotleſs innocence, 
We find in the law of the Vifigoths that ridiculous re- 


queſt r, by which the Jews were * to eat muy 


® It is the authentic Sed cum Jeflator. 
+ Book xii. tit. 2. rer. x6. ; 
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thing dreſſed with pork, provided they did not eat the 
ork itſelf. This was a very great cruelty; they were 
obliged to ſubmit to- a law contrary to their own, and 


they were allowed to retain nothing more of their own, 


than what might ſerve as a mark to diſtinguiſh them. 


CHAP. XVII. 
A bad method of giving laws. 


+ princes, by decrees and edicts; but they permitted, 
which our princes do not do, both the judges and pri- 
rate people to interrogate them by letters in their ſeve- 


ral differences: and their anſwers were called reſeripts- 
The decretals of the popes are reſcripts, ſtrictly ſpeaks 


ing. It is plain, that this is u bad method of legiſlation. 


Thoſe who thus apply for laws are bad guides to the 


legiſlator; the facts are always wrong ſtated. Julios 


Capitolinus F ſays, that Trajan often refuſed to give 


this kind of reſcripts, leſt a ſingle deciſion, and frequently 
a particular favour, ſhould be extended to all cafes. 
Macrinus had reſolved to aboliſh all thoſe reſeripts; he 
could not bear that the anſwers of Commodus,  Cara- 


calla, and all thoſe other ignorant princes, ſhould be 


conſidered as laws. Jultinian thought otherwiſe, and he 
filled his eompilement with them. 


1 would adviſe thoſe whd read the Roman laws te 


diſtinguiſh carefully between this kind of hypotheſes, and 
the - /enatuſconſulta, the plebiſeitn, the general conſtitu- 


tions of the emperors, and all the laws founded on the 
nature of things, on the frailty of women; the weakneſs 
of minors, and the publie utility, R 


+ Ser Julius Copitolines in Rkernoe. 1 14 


HE Roman emperors manifeſted their will, like our 


, 
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CHA P. XVIIL 
07 th ir he. bh 


Tur! RE are certain ideas of cojfermity which ſome 


times ſtrike great geniuſes, (for they even affected 
Charlemagne), but infallibly make an impreſſion on little 


ſouls. They diſcover therein a kind of perfection, be. 


cauſe 1t 18 impoſſible for them not.to diſcover it ; the 
ſame weights in the police, the ſame meaſures in com- 
merce, the ſame laws in the ſtate, the ſame religion in 
all its parts. But is this always right, and without ex- 
ception? Is the evil of changing always leſs than that of 
ſuffering? And does not a greatneſs of genius conſiſt 
rather in diſtinguiſhing between thoſe caſes in which 
uniformity is requiſite, and thoſe in which there is a 
neceſſity for differences? In China the Chineſe are go- 
verned by the Chineſe ,ceremonial, and the Tartars by 
theirs; and yet there is no nation in the world that aims 
ſo much at tranquillity. If the people obſerve the laws, 
what igyibies it whether theſe laws are the ſame? 


CHAP. X1X. 


| E 22 


ATS TO TIE wanted. to fatiofy ſometimes his 
Jealouſy againſt. Plato, and ſometimes. his paſſion 
for Alexander. Plato was incenſed againſt the tyranny 
of the people of Athens. Machiasel was full of his 
idol, the Duke of Valentinois. Sir Thomas Moor, who 


ſpake rather of what he had read than of what he 


thought, wanted | to govern all ſtates with the fimpli- 
city of a Greek * Harrington was full of the idea 


+ lo his Utopia. 


Chap. 1. THE SPIRIT OF LAWS. op 
of his favourite republic of England, whilſt a croud of 
writers ſaw nothing but confuſion: where they ſaw no 
crown. The laws always meet the paſſions and preju- 
dices of the legiſlator; ſometimes they paſs through, and 
imbibe only a tincture; ſometimes they ſtop, and are. 

incorporated with them. 1 N 


noh 


Theory of che feudal Laws among the Franks, in 
the Relation they bear to the eſtabliſhment of the 


CHA N | 
„ feudal lanes. 


'SHOULD think my work imperfect were I to paſs 
1 over in filence an event which happened once, and 
never perhaps will happen more: Were I not to ſpeak 
of thoſe laws which appeared of a ſudden all over 
Europe, without having any connection with thoſe hi- 
therto known ; of thoſe laws which have done infinite. 
good and- infinite miſchief; which have left rights when 
the demeſne has been ceded; which, by veſting ſeveral _ 
perſons with different kinds of ſeignority over the ſame 
things or perſons, have diminiſhed the weight of the 
whole ſeignority; which have eftabliſhed different limits 
in empires of too great an extent; which have been pro- 
ductive of rule with an inclination to anarchy, and of 
anarchy with a tendency to order and harmony. 
This would require a particular work to itſelf ; but, 
confidering the nature of the preſent undertaking, the 
reader will here meet rather with a general ſurvey, than 


with a complete treatiſe of thoſe laws. 


# 
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The feudal 4 form a very beautiful proſpect. A | 
5 avenerable old “ oak raiſ-s its lofty head to the ſkies: the 


eye ſees from afar its ſpreading leaves: upon drawing 


nearer it perceives the trunk, but does not diſcern the 


root ; the ground mal be dug up to diſcover it. 
c H F. II. 
of the for =ce en Iawe. 


Tur conquerors of the 3 empire bame--From 

Germany. Though few ancient authors have de- 
ſcribed their manners, yet we have two of very great 
weight. Czſar making war againſt the Germans, de- 
ſcribed the manners of that nation; and upon theſe 


he regulated 4 ſome of his enterpriſes. A few pages of 


Cæſar upon this ſubject are equal to whole volumes. 

Tacitus has wrote an entire work on the manners of 
the Germans. This work is ſhort; but it comes from 
the pen of Tacitus, who was always conciſe, becauſe he 
ſaw every thing at one glance. 

Theſe two authors agree ſo perfectly with the codes 
Rill extant of the laws of the barbarians, that, reading 
Cæſar and Tacitus, we imagine we are reading theſe 
codes. and, in reading theſe codes, we fancy we are read 
ing Cæſar and Tacitus. 

But, if in the reſearch of the teudal laws 1 and myſelf 
in a dark labyrinth full of windings and detours, I think 
1 have the clue in my hand, and that I ſhall be able to 
find my way n. 


e 3 Quantum vertice ad ora: 
” 1 tantum radice ad Tartara tendit.“ 


F Bock vi. 
4 For inſtance, kis retreat from Germany. m 


j 


Firg. 
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Chap. 3: THE e YT 


'B H A F. III. 
Tie origin of 2 


C R * ſays, 60 That the: Conia hd 
« agriculture ; that the greateſt part of them lived 
« upon milk, cheeſe, and fleſh; that no one had lands 
« or- boundaries of their own ; that the princes and ma- 
« giſtrates of each nation allotted what portion of land 
« they pleaſed, and where they pleaſed, to every indi- 


„ vidual, and obliged them the year following to remove 


« elſewhere,” Tacitus ſays T, That each prince had 
« a multitude of men, who were attached to his ſervice, 
« and followed him wherever he went.” This author 
gives them a name in his language relative to their ſtate, 
which is that of companions f. They had a ſtrong 
emulation to diſtinguiſh themſelves in the princes eſteem, 
and the princes had the ſame emulation to diſtinguiſh 
themſelves in the bravery and number of their compa- 
nions. Their dignity and power,“ continues Tacitus, 
« conſiſts in being conſtantly ſurrounded with a multi- 
* tude of young and choſen people: this they reckon 
«an ornament in peace, a defence and ſupport in war. 
„Their name becomes famous at home, and among 
neighbouring nations, when they excel all others in 
the number and courage of their companions : they 
« receive preſents and embaſſies from all parts. Repu- 
6 tation frequently decides the fate of war: In battle it 
« is infamy in the prince to be ſurpaſſed in courage; it 
© 18 infamy in the companions not to ſollow the brave ex- 
© ample of their prince; it is an eternal diſgrace to 
t ſurvive him. To defend him is their moſt ſacred 
„engagement. If a city is at peace the princes go to 
„ thoſe who are at war; and it is by this means they 


Bock vi. of the Gallic wars. Tacitus adds, „Nulli domus 
aut ager, aut aliqua cura; — 2d quem venere alunt. De 
morib. German. | 


I De morib. German. 1.% Comites. 
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re retain A great number of friends. To cheſe they give 
& the war-horfe andthe terrible Javelin. Their p 


& confi fts in coarſe; but karge repa The prince 1 


& ports his liberality — 4 by war and plunder. You 
te might eaſier perſuade them to challenge the enemy, 
and to expoſe themſelves to wounds, than to cultivate 


be, the land, and to attend the care of huſbandry ; they 


& refuſe to acquire by. lweat what they can purchaſe by 
＋ blood. T 

Thus, among the Giving thees were vaſſals, but ng 
gets; they bad no fiefs, becauſe the princes had no lands 
to give, or rather their fiefs conſiſted in horſes trained 
for war, in arms, and feaſting. There were vaſlals, be- 
cauſe there were truſty men who were bound by their 
word, who were engaged to follow the prince to the 
field,” and performed very near the ſame ſervice as Was 
afterwards performed for the fiefs. e 


| c H A P. IV. 
1 „ Forks ſubject eluted. 


ZESAR || fays, that, „when any of the princes 

i declared to the aſſembly that 4 intended to ſet 

« ont upon ſome expedition, and aſked them to follow 

& him; thoſe who approved the leader, and the enter. 

4 priſe, ſtood up and offered their aſſiſtance; upon which 

« they were commended by the multitude. But, if 

« they did not fulfil their engagements, they loft the 

40 public em, and were looked upon as delerters _ 
46 traitors.” 

What Cæſar fays it in this place, and what we hang 
extracted in the preceding chapter from Tacitus, is the 
foundation of the hiſtory of our princes of the firſt race. 

We muſt not therefore be ſurpriſed, that our kings 
ſhould have new armies to raiſe upon every expedition, 
new troops to perſuade, new people to engage; that to 
acquire much they were- obliged to ſpend a great deal; 
that they' ſhould rr dai by: the divition, of 
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lands and ſpoils, and give theſe lands and ſpoils inceſſant- 
ly away; that their demeſne ſhould continually increaſe 
and diminiſh; that a father, upon giving a kingdom * to 
one of his children, ſhould always zccompany it with a 
treaſure; that the king's treaſure ſhould be conſidered as 
neceſſary to the monarchy; and that one F king could 
not give part of it to a ſtranger, even in portion with his 
daughter, without the conſent of the other kings. The 


| monarchy moved by ſprings, which they were conflantly | 


9 to wind ap. 
CHAP. v. 


07 the congue of the Franks. 


Ir. is not true, that the Franka, upon entering Gaul, 
took poſſeſſion of all the country to turn it into fiefs. 
This has been the opinion of ſome people, becauſe they 
ſaw almoſt all the country, towards the end of the ſecond 
race, converted into fiefs, rear-fiefs, or other dependencies; 
but this was owing to particular cauſes, which we ſhall 
explain hereafter. 

The conſequence which ſome would infer from thence, 
that the barbarians made a general regulation for eſta- 
blihing in all parts the ſtate of villanage, is not leſs falſe 
than the principle. If, at a time when the fiefs were 
precarious, all the lands of the kingdom had been fiefs 
or dependencies of fiefs, and all the men in the kingdom 
vaſſals, or bondmen ſubordinate to vaſſals; as the perſon 
that has property is always poſſeſſed of power, the 
king, who continually diſpoſed of the fiefs, that is, of the 
only property then exiſting, would have been poſſeſſed of 
as arbitrary a, power as the Grand Seignior is in Turky; 
which is abſolutely contradictory to all biltory. 


P og the life of . 


+ See Gregory of Tours, book vi. on » he marriage of the a 
ter of Chilperic. Childebert ſends ambaſſadors to tell him, that he 
ſhould not give the cities of his father's kingdom to his daughter, 
nor his treaſures, nor his bondmen, nor horſes, nor AER nor 
teams of oxen, &c, | 
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Fel AUL was invaded by German nations. The vn 

goths took poſſeſſion of the province of Narbonne, 
Aud of almoſt ar he ſouth: Burgundians ſettled in the 

eaſt, and'the Franks ſubdued very near all the reſt. 

No doubt but theſe "barbarians retained in their re. 
foefive conqueſts the manners, inclinations, and uſages 
of their own country; for no nation can change in an 
inſtant their manner of thinking and acting. Theſe 
people in Germany neglected agriculture. It ſeems by 
Cæſar and Tacitus, that they applied themſelves greatly 
to a. paſtoral life: hence the regulations of the codes of 
barbarian laws are almoſt all relating to their flocks, 
Roricorn, who wrote a hiſtory among the Frauks, was 4 


FN 
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Duft ways of dividing lands. 


4 «FTE R the Goths and Burgundians had, 2 var 
41 rious pretences, penetrated into the heart of he 
empire, the Romans, in order to put a ſtop to the ir de. 
de were obliged to provide for their ſubſiſtence. 
At firſt they allowed them * corn; but, aſterwards, they 
choſe to give them lands. The emperors, or the Ro: 
man Ff magiſtrates i in their name, made particular con- 
ventions with them concerning the diviſion of lands, 
AS we find by the chronicles and i in the codes of the Vil 
| om t and Burgundians | | 


Se og ff? 
- 


* The Nö obliged chemſclves to this by treaties.' 


+ © Burgundiones partem Galliz occuparunt, rene cum Gal- 
licis ſenatoribus diviſerunt. 9% Hol en rs in the year 456. 


erer nga? tit. 1. ſect. 8, 9. and 16. 7 ee 2 
I Chap. Iiv. ſeQ. x. and 2. This diviGion was fill ſubſiting in in 


5 N of Lewis le Debonnaire, as appears by his capitulary of 


kde year 829. which has been inſerted i in the law of the Burgun-· 
#806, © tit, IXxix. ſect, H FE Y 


(x, 


*« et duas terrarum partes accept,” &c. Law of f 
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The Franks did not follow. the ſame plan. In the 
galic and Ripuarian laws we find not the leaſt, veſtige of 
any ſuch diviſion of lands; they had . conquered, the 
country, and ſo took what they pleaſed; 2 no re- 

ulations but amongſt themſelves. 

Let us therefore diitinguith between the conduc of 
the Burgundians and Viſigoths in Gaul, of thoſe ſame 
Viſigoths in Spain, of the * auxiliary troops under Aus: 
guſtulus and Odoacer in Italy, and that of the Franks, 
in Gaul, and of the Vandals + in Africa. The former. 
entered into conventions with the ancient inhabitants, 
and, in conſequence thereof, made a diviſion of lands 
between them; the latter did no ſuch thing. 


HA. vil.” 
The ſame ſuljea * 


H Ar has induced ſome people to think that the 5 
Roman lands were entirely uſurped by the barba- 

rians, is their finding in the laws of the Viſtgoths and 
Burgundians, that theſe two nations. had two-thirds; of) 
the lands; but this they took only in certain quarſers 
aſſigned them. 11. 45 
Gundebald + ſays, in the is "of rs Burgovdians: 
that his people at their eſtabliſhment had two thirds; of. 
the lands allowed them; and the ſecond ſupplement to 
this law takes notice, that only a moiety would be al- 
lowed to thoſe who ſhould hereafter come to live in that 


country. Therefore all the lands had not been divided 


in the beginning between the Romans and the Hang: 
dians. W { 


 * See Phocdpiut: war of the Goths. 


| 


1 See Precopius, war of the Vandals. 
j © Licet eo tempore quo Populus noſter margin . 


nn 
tf, liv, ſeff. 1. Fo 4 


Ut non amplius a Buognndiceibua qui- infra go 17 
„ quam ad preſens W fuerit, medietus terrac? 
rt, xi. +: {$23 EP 
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10 the texts 160 thoſe” 'two 3 we meet ih 


ſame expreſſions; conſequently they explain. one an. 

5 and as the ſecond cannot be underſtood to mean 

an univerſal diviſion of lands, neither can this, Ugnifics 
tjon be given to the firſt, _ 

The Franks acted with the ſawe eee the 

eee they did not ſtrip the Romans wherever 


they extended their conqueſts. What would they have 
done with ſo much land? they took what ſuited them, 


and left the reſt. 


4 juſt application of the law of the Burgundians, and of 
that of the Viſigoths, in relation to the * of andi. 


Ir. is to be bade thit-thole Meillods of land were 


not made with a tyrannical ſpirit, but with a view of 
relieving the reciproeal wants of two nations that were 
to inhabit the ſame country. 

The law of the Burgundians * that a Burgun- 
Jan ſhall be received in an hoſpitable manner by a Ro- 
man. This is agrecable to the manners of the Germans, 
who, according to Tacitus ||, were the moſt hoſpitable 
people in the world. 

By the law of the Burgundians it is ordained, that 
the Burgundians ſhall have two thirds of the lands and 
one third of the bondmen. In this it conſidered: the 


nius of the two nations, and conformed to the manner 


in which they procured their ſubſiſtence. As the Bur. 
gundians dealt chiefly in cattle, they wanted a great deal 
of land and few bondmen, and the Romans, from their 
application to agriculture, had need of leſs land and of 
a greater number of bondmen, The woods were equally 


divided, becauſe their wants in this reſpect were > the 


| ſame. | 


E = 
De morib, German, 
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We find in the code of the Burgundians „ that each 
unden was placed near to a Roman. The diviſion 
therefore was not general; but the Romans, who gave 


the diviſion, were equal in number to the Burgundians 


who received it. The Roman was injured the leaſt 

poſſible: The Burgundians, as a martial people, fond 
of hunting and of a paſtoral life, did not refuſe to accept 
of the fallow grounds, while the Romans kept ſuch lands 
as were moſt proper for — the ann 8 a ; 
Katteried the: 3 Roman's field. | 


CHAP. *. 


＋ 22 


PRE law of the Burgundians + takes notice, At : 


L when thoſe people ſettled in Gaul, they were al- 
lowed two thirds of the land, And one third of the bond- 
men. The ſtate of villanage was therefore eſtabliſhed in 
ſtiat part of Gaul before it was invaded by the Burg gun. 
dians . 

The” law of the "Borgulidian: in points relating to 
the two. nations, makes a formal diſtin&ion || in both 
between the nobles, the free-born, and the bondmen. 5 
Servitude was not therefore a thing particular to the 
Romans, nor liberty and nobility, IEG: to the 
Barbarians, N 2 

This very ſame law ſays 9, that, if a  Burgundian 


Heedbia had not given a particular ſum to his maſter, 


nor received a third ſhare of a Roman, he was always 
"IR ns to r to his maſter” $ OL "ONE Ep an | 


© And that of the Viſigothis. 13 Tix. 5s. 251 5 
This i is confirmed by the whole title of the code, de agri 
a "renfirls, et en, onis, | bvb 


1 . 
ES - Si dentem optimati Burgundioal vel E Hons nobilf: excuſ- 
4 ſerit.” Tit. 26. ſet. 1. Et fi mediocribus perſonis ingenuis, 
tam Burgundionihus n Romanis. Did. ſect. 2. 


$ Tit. 57. e e ho, 
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proprietor was therefore free, ſince he did not belong to 
another perſon's family; he was free, becauſe his third 
portion was a mark of liberty. 

We need only open the Salic and Ripuarian lows, to 
be ſatisfied that the Romans were rio more in a ſtate of 
fervitude among the Franks, than among the other con. 
1 Gaul. f 

The count de Boulainvilliers i is miſtaken in the capital 
pennt of his ſyſtem : he has not proved that the Franks 
made a general regulation to reduce the Rome into a 
Kind of ſervitude. 

As this author's work is penned without wits ot as 
he ſpeaks with the ſimplicity, frankneſs and candour of 
that ancient nobility from whom he deſcends, every one 
3s capable of judging of the fine things he ſays,” and of 
the errors into which he is fallen. I ſhall not therefore 
undertake to criticiſe him; I ſhall only obſerve, that he 
dad more wit than underſtanding, more underſtanding 
than knowledge, though his knowledge was not con- 
temptible, for he was well acquainted with the moſt 
valuable part of our hiſtory and laws. | 

The Count de Boulainvilliers, and the Abbe du Bos, 
have formed two different ſyſtems; one of which ſeems 
to be a conſpiracy againſt the commons, and the other 
_ againſt the nobility. When the Sun gave leave to Phe- 
ton to drive his chariot, he ſaid to him, „If you aſcend 
too high, yon will burn the heavenly manſions j if you 
es deſcend too low, you will reduce the earth to aſhes 
« Do not drive to the right; you will meet there with 
* the conſtellation of the ſerpent: avoid going too much 
* «xo the left; you will there fall in Wo? _— of we 
FOE: * altar: keep i in the middle „ | 


U © Nec preme, nec 1 molire per + ther e cufrum; 
« Altius egreſſus, cœleſtia tecta cremabi : ↄ | 
« Inferius, terras; medio tutiſſimus ibis. 

* Non te dexterior tortumi declinat in zug nern, 

Neve ſiniſterior preſſam rota ducat ad aram 
tinter utramque tene. Ovid un. lib. i it, 
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Wäg firſt wats 110 to the active of a general re- 
gulation made at the time of the conqueſt, is our 


meeting with a prodigious number of ſervitudes in France 
towards the beginning of the third race; and, as the 


continual progreſſion of theſe fervitudes was got. attended + 
to, people imagined in an age of Oy a een _ : 


which was never made. 


Towards the commencement of the erf race, we 


meet with an infinite number of freemen, both among 


the Franks and the Romans; but the number of bond- 


men increaſed to that degree, that, at the beginnin 

of the third race, all the huſbandmen and almoſt all | 
the inhabitants of towns were become bondmen *; and, 
whereas at the firſt period there was very near the ſame 
_ adminiſtration in the cities as among the Romans, name» 
ly, bodies of citizens, a ſenate, and courts of judicaturez | 
at the other we hardly meet with any thing but a lord 


and his bondmen. 


„When dhe Franke, Butgondiane, and Coths dd 
their ſeveral invaſions, they took gold, filver, moveables, 
clothes, men, women, boys, and whatever the army 


could carry; the whole was brought to one place, and 


divided amongſt the army F. Hiſtory ſhews, that after 
the fir it ſettlement, that is, after the firſt devaſtations, 
they entered into an agreement with the inhabitants, and 


left them all their political and civil rights. This was 
the law of nations in thoſe days; they plundered every 


thing in time of war, and granted every thing in time of 
peace. Were it not = how mapa we e id both i in the 


>, | While « Gaul was ander * 4 of the. Romars, they 
formed particular bodies; theſe v were generally freedmen, or the 
deſcendents of freedmen. 


+ See Gregory of Touts, book ji, chap. 27. Almoin, book b 
chap. 14. 


Selie and Bae as f ſuch a OEM of regulation; 
abſolutely contrary to a general ſervitude of the people? 
But that which was not effected by the conqueſt, way 
effected by the ſame law of nations * which ſubſilted 
after the conqueſt.” "Oppoſition, revolts, and the taking 
of towns, were followed with the ſervitude of the inha. 
bitants.... And, not to mention the wars which the 
different conquering nations made againſt one another, 
as there was this particularity among the Franks, that 
the different divifions of the monarchy gave riſe conti. 
nually to civil wars between brothers or nephews, in 
which this law of nations was conſtantly practiſed, ſer- 
vitudes of courſe became more general in France than in 
other countries: and this is, I believe, one of the cauſes 
of the difference between our French laws and thoſe of 
Italy and Spain, in reſpect to the right of lordſhips. Pr 
The conqueſt was ſoon over, and the law of nations 
then i in force was productive of ſome ſervitudes.. The 
cuſtom of the. fame law of nations, which obtained 
for, . ages, gave a prodigious extent to thoſe ſer · 
vitudes. a 
Theodoric , i imagining that the . people of Auvergne 
were not faithful to him, thus addreſſed the Franks of 
his diviſion: „ Follow me, and I will carry you into a 
* country where you, ſhall have gold, ſilven, captives, 
©clothes, and flocks in abundance; and you ſhall temoye 
if all the people into your own country.“. 
After the peace , which was cductuiſed. between 
7. #4 =, and Chilperic, the troops employed in the 
fiege of Bourges, having had orders to return, carried 
ſuch a large booty away with them, that they hardly 
left either men or cattle in the country. 
I. might quote here || authorities without number; 
and, a8 the bowels of en aan, were e at 


44 


* 


e 


6 * the "Ad of Fix Glo i in a the next page: | 0 
Gregory of Tours, book iii. 50 
+ Ibid. book vi. chap. 3. 


[| Ste the chronicle of Fredegarius ir in the year 60a, bei con- 
e in the year 7413 the annals of Fuld in the year 739yand | 
e lives of the ſaints i in the! next quotation. F 
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thoſe miſeries, as ſeveral holy prelates, bebeldiag the 
captives bound two and two, employed the treaſure be- 
longing to the church, and ſold even the ſacred utenſils 
to ranſom as many as they could, and as ſeyeral holy 
monks exerted themſelves on that Section. | it is in the“ 
lives of the ſaints that we meet with the beſt eclairciſſe- 
ments on this ſubject. And, notwithſtanding what may 
be objected to the authors of thoſe lives, namely, IA 
having been ſometimes a little too credulous in reſpe 
to things which God has certainly performed, if they 
were neceſſary for the execution of his deſigns, yet we 
draw conſiderable lights from thence, in reſpect to the 
manners and uſages of thoſe times. 

When we cal an eye upon the monuments of our 
hiſtory and laws, the whole ſeems to be a vaſt + bound- 
leſs ocean: all thoſe frigid, dry, infipid, and erude writ- 
ings muſt be devoured in the ſame manner, as Saturn 1 is 
fabled to have devoured the ſtones. | 

A. vaſt quantity of land, which had been in u the hands 
of freemen t. was changed into mortmain, when the 
country was ftripped of its free inhabitants; thoſe who 
had a great multitude of bondmen either took large ter- 
ritories by force, or had them yielded by agreement, 
and built villages, as may be ſeen in different charters. 
On the other hand, the freemen, who cultivated the arts,. 
found themſelves reduced to exerciſe thoſe arts in a ſtate 
of ſervitude: thus the ſervitudes reſtored to the arts, ar 
to agriculture, whatever they had loſt. 

It was a cuſtomary thing with the proprietors er 
lands, to give them to the churches, in order to hold 
them themſelves by a quit-rent, thinking to partake by 
their ſervitude of the Wy of the . 3 


© See ths lives of Se. Epiphanius, St. Eptadius, St. Cxrfarins, St, 
Fidolus, St. Porcian, St. Treverius, St. ee and of St. . 55 
the miracles of St. Julian, &c. 


1 Deerant quoque littora ponto.” Ovid. lb. i. 


4 rg the huſbandmen themſelves were not all F any | 
e I8th and 33d law in the code De {ares et cenſi 15 et col 
and Fog zh — ſame title. 61 ; | : _ 
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Thi th 1 2 to 10 Tru Jon fl the 223 gi 


LR 2 43 00 Taxes: 
A PEOPLE WL PE for t their Goplicity and po- 

verty, a free and martial people, who lived without 
any other: induſtry than that of tending their flocks, and 
who had nothing but ruſh cottages to attach them to 
their “ lands; ſuch a people, I ſay, muſt have followed 


* 


their chiefs for the ſake of booty, and not to pay or to 


raiſe taxes. The art of tax- gathering is always in ven- 
ted too late, and when men begin to enjoy the felicity 


ol other arts. 


The tranſient + tax of a Fache of wine 15 every acre, 
which was one of the exactions of Chilperic and Frede- 
gonda, related only to the Romans. In fact, it was not 
the Franks that tore the rolls of thoſe taxes, bat the 
clergys who in thoſe days were all Romans. The bur- 
then of this tax lay chiefly on the inhabitants | of the 


towns; now theſe were almoſt all inhabited hy” Romans, 


Gregory of Tours || relates, that a certain judge wag, 
obliged; after the death of Chilperic, to take refuge ina 
church, for having, under the reign of that prince, or- 
dered taxes to be levied on ſeveral Franks, who in the 
reign of Childebert were ingenuz or freeborn: © Multes 
de Francis, qui tempore Childeberti regis ingenui 
< fuerant, publico tributo ſubegit.” Therefore the 
Ene who were not bondmen paid no taxes. 

There is not a grammarian, but would. be' aſhamed to 
fee how the Abbe du Bos g has interpreted this r 


1 Sev Gregory of Tours be. 
F bid. book v. 


41 Quæ conditio inen urbibus per - Galliam conftitutis lum. 


« mopere eſt adhibita,” Life of St. Aridens. 
1 Book 8 — 


9 Eftabliſhment of the French monarchy, tome it. ; Gay: xiv, 
. 


ir. 
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He obſerves, that in thoſe days the freeman were called 
alſo ingenut. Upon this ſuppoſition he.renders the Latin 
word ingenui by freed from taxes, a phraſe which we 
indeed may uſe, as freed-from cares, freed: from puniſh- | 
ments; but in the Latin tongue, ſuch expreſſions as in- 
genui a tributis, libertini a tributis, manum "fe trilutorum, 
would be quite monſtrous _ Wy 
We find in the law of the Vibgoths *, that what A 
barbarian had ſeized upon the eſtate of a Roman, the 


| judge obliged him to ſell it, to the end that this eſtate 


might continue to be idutarys, eee the barba | 
rians paid no taxes. 

The Abbé du Bos +, who! to ſopport his tyre 
would fain have the Viſigoths ſubject to taxes f, quits 
the literal and ſpiritual ſenſe of the law, and pretends, 
upon no other indeed than an imaginary foundation, 
that between the eſtabliſhment of the Goths and this 
law, there had been an augmentation of taxes which 
related only to the Romans. But none but father 
Hardouin are allowed to exerciſe hog an arbitrasy power 
over facts. 

The fame author makes a wrong: uſe -of ther capitu 
laries, as well as of the biſtorians and laws of the 
barbarous nations. When he wants the Franks to pay 
taxes, he applies to freemen what can be underſtood — 4 
of || bondmen; when he ſpeaks of their military ſervice, 
he applies to 8 bondmen What can never pres but) to 
freemen. | | 


. Indies arque prapoſiti tertias Romanorum, ab ills + qu 


l occupatus tenent, auferant, et Romanis ſua exactione ſine aliqua 


„ dilatione reſtituant, ut nihil iſco W 1 2 "=O x. tits. 


i cep. 44. 


I Eſtabliſh ment of the Feavks' in al tome iii. . chap. xiv. p. 810. 


j He lays a ſtreſs upon another law of the Viſigoths, ook. x. 
tit. I. art. IT. which proves nothing at all; it ſays only, that be 
who has received of a lord a piece of land on een, a rent 


or ſervice ought to pay it. 12 


I Eſtabliſhment of the French mo tome iii. cap Ae. 
p. 13. where he quotes the edit. of Piſtes, art, 28. See * 
chap. Xvii. 


9 ibid. tome iii. * iv. p. 298. 75 5 = 1 
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e e n e t 
Of taxes Paid by the Romans and Gauls in the monarchy of c 
IR AA t 


1 MIGHT here examine whether, after the Gaul : 

and Romans were conquered, they continued to pay 

the taxes to which they were ſubje& under the emperors, : 

But, m order to proceed with greater expedition, [ ſhall 0 

be ſatisfied with obſerving, that, if they paid them in Ir 
the beginning, they. were ſoon after exempred, and that ty 
thoſe taxes were changed into a military ſervice: for J eb 

confeſs I cannot conceive how the Franks ſhould hare 


been at firſt ſuch great friends, and afterwards ſuch ſud- 4 
den and violent enemies, to taxes. _ EIS a 
A capitulary * of Lewis le Debonnaire explains ex- * 
tremely well tlie ſituation of the freemen in the monarchy 7 


of the Franks. Some troops + of Goths or Iberians, 
flying from the oppreſſion of the Moors, were received | 
in Lewis's dominions. The agreement made with them 
was, that, like other freemen, they ſhould follow their 
count to the army; that upon a march they ſhould mount 
guard , and patrol under the command alſo of their 
count; and that they ſhould furniſh horſes and carriages 
for baggage to the king's || commiſſaries and to the am- 
baſſadors in their way to and from court; and that they 
ſhould not be compelled to pay any farther acknowledge - 
ment, but ſhould be treated as the other freemen. 
lt cannot be ſaid that theſe were new uſages intro- 
duced towards the commencement of the ſecond race. 
This muſt be referred at leaſt to the middle, or to the 


8 Is the year 815, chap. i. which is agreeable to the capitulary 
of Charles the Bald in the year 844. art. 1. and 2. Leap 

| + © Pro Hiſpanis in partibus Aquitaniz, Septimiz et provinciz 
conſiſtentibus. bid. | | 3 
1 © Excubias et explorationes quas Vactas dicunt.” 7Tbid. 
I They were not obliged to furniſh any to the count. Jbid, art. 5, \ 


X. 


—— 
- 


\ 
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end of the firſt. A capitulary of the year 864 * ſays in 
expreſs terms, that it was the ancient cuſtom for free- 
men to perform military ſervice, and to furniſh likewiſe 
the horſes and carriages above-mentioned ; duties parti- 
cular to themſelves, and from which thoſe wo poſſeſſed 
the fiefs were exempt, as we ſhall prove hereafter. : 

This is not all; there was a regulation + which hardly 
permitted the impoſing of taxes on thoſe freemen. He 
ho had four manors | was always obliged to — 
againſt the enemy; he who had but three, was joine 
with a freeman that had only one; the latter bore the 
fourth part of the others charges, and ſtaid at home. 
In like manner, they joined two freemen who had each 
two manors; he who went to the army had half * 
charges bore by him who ſtaid at home. 

Again, we have an infinite number of n in 


| which the privileges of fiefs are granted to lands or 


diſtricts poſſeſſed by freemen, and of which I ſhall make 
further mention hereafter. Theſe lands are exempted 
from all the duties or ſervices which were required of 
them by the counts and by the reſt of the king's officers: 
and, as all theſe ſervices are particularly enumerated, 
without making any mention of taxes, it is manifeſt that 
no taxes Were impoſed upon them. 

It was very natural that the Roman art of tax · gather - 
ing ſhould fall of itſelf in the monarchy of the Franks: 
it was a moſt complicate art, far above the conception, 
and wide from the plan, of thoſe ſimple people. Were 
the Tartars to over- run 3 we ſhould find it very 


@ 0 Ut pagenſes Franci, qui caballos habent, cum n ſais She | 
* in hoſtem pergant.” The counts are forbid to deprive ther 
their horſes, <* ut hoſtem facere, et debitos paraveredos ſecuni 
v antiquam confuetudinem exſolvere 3 Eaift 2h Pikes is 
Baluſius, p. 186. 

+ Capitulary of 88 in the year 812, chap, i. Edie of 
Piſtes in the year 864, art. 27. 

4 Duaturr manſos. | fancy that what they called menſzs was a 
particuſar portion of land DEIODSINS to. a farm where there wete 
bondmen; witneſs the capitulary of the year 853, apud Sylvacum, 
tit. xiv, 3 thoſe who drove the bondmen-from their e 


ver „ a 
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difficult to make them cotaprehend what 1 is meant bye one 
of our financiers. 

The * anonymous author of the life of Lewis le De: 
bonnaire, ſpeaking of the counts and other 'officers of the 
nation of the Franks, whom Charlemagne eſtabliſned in 
Aquitania, ſays, that he intruſted them with the care of 


defending the frontiers, as alſo with the military power 


and the intendancy of the demeſnes belonging to the 
crown. This ſhews the ſtate of the royal revenues under 
the ſecond race. The prince had kept his demeſnes in 
his own hands, and employed his bondmen in improving 
them. But the indictions, the capitations, and. other 
impoſts raiſed at the time of the emperors on the perſons 
or goods of freemen, had been changed into an obliga: 
tion of defending the frontiers, and aarchivg e, the 
enemy. 
The biſhops, writing + to Lewis brother to Charles 
the Bald, uſe theſe words: Take care of your lands, 
«that you may not be obliged to travel continually by 
« the houſes of the clergy, and to tire their bondmen 
« with” carriages.” Manage your affairs,” continue 
they, in ſuch a manner, that you may have enough 
eto live upon, and to receive embaſſies.” It is evident, 
that the king's e &; in thoſe 8 anne of they 
FRI. 


CHAP. XIV, 
Oo we they called Cenſus, _- + * 


FER the barbarians had quitted theſe: count, 
| they were deſirous of reducing their uſages into 
| tn; but as they found a difficulty in writing German 
words with Homan bann ou + gra lau it 
mens 4 | 
43 * ee en Ke 157. . | nt e 311 ni 200 
5 * see the capitulary of the year 858, E 
A They-levied alſo. ſome dutics on rivers, where. chars happeneſ 
to be a hridge or paſſage, TE 5 


Ch 


Chap. 14. THE SPIRIT or LAWS. I 
In the confuſion and rapidity. of the conqueſt; moſt 


things changed their nature: in order however to expreſs. 
them, they. were obliged to make uſe of ſuch old- Latin, 
words, as were moſt analogous to the new uſages. Thus 
whatever was likely to revive * the idea of the ancient 
zenſus of the Romans, they called by the name of cenſus, 
tributum; and, when things had no relation at all to the 
Roman cenſus, they expreſſed, as well as they could, the, 
German words by Roman letters: thus they formed the 
word fredum, on which I ſhall have occaſion to deſcent | 
in the following chapters. 
The words cenſus and tributum Seaton: FREE . 
in an arbittary manner, this has thrown ſome obſcurity 
on the ſignification in which theſe words were uſed under 
our princes of the firft and ſecond race; and modern 1 
authors, who had adopted particular ſyſtems, having 
found theſe words in the writings of thoſe days, 1ma- 
gined that what was then called cenſus was exactly the 
cenſus of the Romans, and from thence they inferred this 
conſequence, that our kings of the two fiſt races had 
put themſelves in the place of the Roman emperors, and 
made no change in their F adminiſtration. Beſides, as 


| particular duties raiſed under the ſecond race were by 


chance and by certain || reſtrictions converted into others, 
they inferred from thence that theſe duties were the 
cenſus of the Romans; and, as fince the modern regu- 
lations they found that the crown demeſnes were abſo- 
lutely e they pretended that thoſe duties which 


The cial was ſo general a word, that the) made.uſe of it 
to expreſs the tolls of rivers, when there was a bridge or ferry to 
to paſs. See the third capitulary in the ycar 803. edition of Ba- 
luſius, p. 395. art. I. and the 5th in the year 829, p. 616. They 
ve likewiſe this name to the carriages furniſhed by the freemen 
to the king, or to his commiſſaries, as appears by the ops ws 
Charles the Bald in the year 865, art | 


+ The Abbe du Bos, and his followers. 


See the weakneſs of the arguments produced by the Abbe du 
Bos, in the eſtabliſhment of the French monarchy, tome iii. book 
vi. chap. 14. eſpecially in the inference he draws from a paſſage | 
of Gregory of I ours, concerning a diſpute between his church and 
King Charibert. For inſtance, by infranchiſe ments. 


C3 
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repreſented the Roman cenſus, and did not form a part 
of the demeſnes, were mere Werker 1 omit thy 
other conſequences. _ 

To apply the ideas of the . time to diſtant 20k 
is a moſt fruitful ſource of error. To thoſe, people who 
want to moderniſe all the ancient ages, I ſhall ſay. what 
the Egyptian prieſt ſaid to Ss « O Fehn. you 
are mere children!“ | 


CHAP. xv. 


That be ll call Cenſu us abt raiſed only on the bene 
and not on the freemen. _ 


Ta a the clergy, and the lords, raiſed POP 
taxes each, on the bondmen of their reſpective de. 
meſnes. 1 prove it with reſpe& to the king, by the 
capitulary de villi.; with regard to the clergy, by the 
cades of x the * laws of the barbarians; and with relation 
to the lords, by the regulations which k Charlemages 
made concerning this ſubject. 

Theſe taxes were called cenſus; they were economical 
and not fifcal duties, mere private ſervices, and not pub- 
lic ſervices. _ | 

I affirm, that what they called cenſus at that time, was 
a tax raiſed upon the bondmen. This I prove by a 
formulary of Marculfus, containing a permiſſion from the 
king to enter into holy orders, provided the perſon be | 

freeborn, and not .inrolled in the regiſter of the cen/ue, 
I prove it alſo by a commiſſion from Charlemagne to a 
a count ||, whom he had ſent into Saxony; which contains 


* Law of the Allemens, chap. 22. and the lu of the Bava- 
rians, tit. 1. chap. 14. where the regulations are to be found 
which the clergy made concerning their order. | 

4 Book v. of the capitularics, chap. 303. | 

138i ille de capite ſuo bene ingenuus fit, et in Puletico publics 
cenſitus non eſt,” Lib. 1. formul. 19. 
| In the year 78g. TIL of the capitularies by Baluſius, vol. L 

N. 250. 
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the infranchiſement of the Saxons for having embraced 


Chriſtianity, and is properly a charter of freedom 


This prince reſtores them to their former 4 civil libert).” 


and exempts them from paying the cenſus. It was there- 
fore the ſame thing to be a bondman as to pay the cen- 
fus; to be free as not to pay it. 


By a kind of letters patent + of the ſame prince ia 


favour of the Spaniards, who had been received into the 


monarchy, the counts are forbid to demand any cenſus 
of them, or to deprive them of their lands. That 


ſtrangers upon their coming to France were treated as 


bondmen, is a thing well known; and Charlemagne 
being deſirous they ſhould be conſidered as freemen, 


ſince he would have them be proprietors of their lands, 


forbade the demanding any cenſus of them. 
A eapitulary of Charles the Bald ||, given in favour of 
thoſe very Spaniards, orders them to be treated like the 


other Franks, and forbids the requiring any cenſus of 


them; conſequently this cenſus was not paid by freemen. 
The thirtieth article of the edict of Piſtes reforms the 
abuſe, by which ſeveral of the huſbandmen belonging to. 
the king or to the church, ſold the lands dependent on 
their manors to eccleſiaſtics, or to people of their condi- 


tion, reſerving only a ſmall cottage to themſelves; by 
which means they avoided paying the cenſus; and it ' 


dains, that things ſhould be reſtored to their primitive 


ſituation z the cenſus was therefore a tax peculiar to 


bondmen. 


From thence alſo it follows, that thine was no general 


cenſus in the monarchy; and this is clear from a great 
number of paſſages, For what could be the meaning of 


4 


6 Et ut iſta ingenutai pagita firtas 3 conſiſtat. 
Lib. 1 I. formul. 19. 


+ © Priſtinzque libortati ene, & omni nobis debito cenſu 


«© ſolutos.“ Tbid. 


t Preceftum pro Hi ente in the year "2, edition of PalluGus 
tom. i. p. 500. | 


j in the year $44, edit. of Baluſius, tom. li. art. 1&2, p. 17. 
Ee 3 


p 
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this capitulary , «© We ordain that the royal cenſus ſhall 
«be levied in all places, where formerly it was'+ lawful- 
i levied?” What could be the meaning of that in 
which Charlemagne þ orders his commiſſaries in the pro- 
vinces to make an exact inquiry into all the cenſuſes that 
belonged in former times || to the king's demeſne? And 
of that 5 in which he diſpoſes of the cenſufes/paid by 
thoſe * of whom they are demanded ? What can that 
other capitulary + mean, in which we read, “If any 
« perfon I has acquired a tributary land, on "which we 
& were accuſtomed to levy the cenſus?” And that other, 
in fine |, in which Charles the Bald 5 makes mention of 
the cenſual lands, whoſe cenſus had from time immemo- 
rial belonged to the king. | 

| Obſerve, that there are ſome yulliges which feem a at 
firſt fight to be contrary to what I have faid, and yet 
they confirm it. We have already ſeen, that the free: 
men in the monarchy were obliged only to furniſh par. 

ticular carriages: the capitulary juſt now cited gives to 
this * t he name of cenſus, and oppoſes it it to che cenſus paid 
by the bondmen. 


Third capitulary of the year 80g, art. 20. & 13. inſerted i in the 
eollection of Anſegiſe, book iii. art 15. This is agreeable to that 
of Charles the Bald, in the year 854, apud Attiniacum art, 6, 


+ © Undecunque legiteme exigebatur. 767d. 
ln the year 812, art. 10. & Fx. edit. of Baluſius, tom. i. p. 498, 


1 Undecunque antiquitus ad partem ge venire folebant,” 
Eapitulary of the year 812, art 10, II. h 


S In the 813. art. 6. edition of Baluſius, tom. i. p. tw 5 
„De illis unde cenſa exigunt.” e of the yr 813. 
art. 6. 


+ Book iv. of the capitularies, art. 37. and inferted in the law 
ef the Lombards. 


4 © Sj quis terram tributariam, unde cenſus ad partem we 
**. exire ſolebat, ſuſceperit. Book iv. of the Capimlarres. art. 37. 


} In the year 805, art. 8, b 
5 Unde cenſus ad partem regis exivit antiquitus,” Capite 
| tary of the year 805 art. 8. h 


_ * « Cenfihus vel paraveredis e franci homines ad re . 
s teſtatem exſolvere dedent.” : 855 IN 
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| Beſides, the edidt * of Piſtes takes notĩee of .thoſe 
freemen Who were obliged to pay the royal cenſus for 
their + bead, for their cottages, and who had ſold them - 
ſelves during the famine. The king orders them to be 
ranſomed. This is becauſe thoſe who were manu- 
mitted by the king's letters, did not, generally ſpeakingy 
acquire | a full and perfect liberty ||, but they paid cegſum 
in capite; and theſe are the people here meant. 

We mult therefore explode the idea of a general and 
e cenſus, derived from the Roman policy, from 
which cenſus the rights of the lords are alfo ſuppoſed to 
have been derived by uſurpation. What was called cen. 


fus in the French monarchy, independently of the abuſe 


made of that word, was a particular tax impoſed on ** 
bondmen by their maſters. 

I beg the reader to excuſe the trouble I muſt give 
him with ſuch a number of citations. I ſhould be more 


conciſe, did I not meet with the Abbe du Bos's book 
on the eſtabliſhment of the French monarchy in Gaul, 
continually in my way. Nothing 1s a greater obſtacle 


to our progreſs in knowledge, than a bad performance of 
a celebrated author; becauſe, before we inſtruct, we 
val begin with undeeciving. : 


CHAP. xvi. 
of the feudal bords or vaſſals. 
[ HAVE taken notice of thoſe volunteers among 


the Germans, who followed their princes in their 
ſeveral 8 The fame uſage continued after 


= in the year $64, art. FRE, lichen of Baluſivs, p. 192. 


. 1 4 De illis francis hominibus qui cenſum 1 egium de ſuo capite 
| "et de ſuis recellis debeant. Bid. | 


+ The 28th article of the ſame edit explains this extremely. 
well; it even makes a diſtinction between a Roman freedman and 


a Frank freedman: and we likewiſe fee there that the cenſus was 
not general. It deſerves to be read. 


© } As appears by a 1 of Charlema e in the 8 | 
AG have already quoted. 2 * ” 
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this eap pitulary , “ We ordain that the royal cenſus ſhall 
© be"levied in all places, where formerly it was'+ lawful. a 
y levied?” What could be the meaning of that in | 
which Charlemagne þ orders his commiſſaries in the pro- | 
vinces'to make an exact inquiry into ail the cenſuſes that | 
belonged in former times || to the king's demeſne? And | 
of that g in which he diſpoſes of the cenſuſes paid by . 
thoſe * of whom they are demanded ? What can that 
other capitulary F mean, in which we read, „If any 
« perfon + has acquired a tributary land, on "which we | 
et were accuſtomed to levy the cenſus ?”? And that other, | 
in fine ||, in which Charles the Bald 5 makes mention of | 
the cenſual lands, whoſe cenſus had from time immemo- 5 
| 


rial belonged to the king. 
Obſerve, that there are ſome paſſages which ſeem at 
firſt ſight to be contrary to what I have faid, and yet 
they confirm it. We have already ſeen, that the free: 
men in the monarchy were obliged only to furniſh par- 
ticular carriages: the capitulary juſt now cited gives to 4 
this * the name of cenſus, and oppoſes 1 it to the cenſus paid 
by the bondmen. 
| 


Third capitulary of the year OY art. 20. & 13. inſerted i in ls 
eollection of Anſegiſe, book iii. art 15. This is agreeable to that 
of Charles the Bald, in the year 854, apud Attiniacum art, 6. 
+ © Undecunque legiteme exigebatur.“ Iii. "Th 
i in the year 812, art. 10. & Fx. edit. of Baluſius, tom. i. p. 498. 
| © Undecunque antiquitus ad partem regis venire folebant.“ 
Eapitulary of the year 812, art 10, It. | 
$ In the 813. art. 6. edition of Baluſius, tom. i. p. 50. 5 | 
„De illis unde cenfa exigunt.”” Capitulary of * year 813. { 
art. 6. 


. + Book iv. of the capitularies, art. 37. and inferted in the law 
of the Lombard. . 

4+ © $i quis terram tributariam, unde cenſus ad partem 3 8 

e exire ſolebat, ſuſce perit. Book iv. of the oy rr art. 37- 


q In the year 805, art. 8. 
5 * Unde cenſus ad partem r regis exivit nnn man 
lary of the year 805 art 
2 Cenſibus vel paraveredis franci homines ad c * 
s teſtatem exſolvere debent.“ 8 7 5 * 1 
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: Beſides, the edit c of Piſtes takes notice- of thoſe: 
freemen who. were obliged to pay the royal cenſus for 
their + head, for their cottages, and who had ſold them 
ſelves during the famine. The king orders them to be 
ranſomed.. This is becauſe thoſe who were manu- 
mitted by the king's letters, did not, generally ſpeakingy 
acquire a full and perfect liberty ||, but they paid n | 
in capite; and theſe are the people here meant. | 
We muſt therefore explode the idea of a general and 
univerſal cenſus, derived from the Roman policy, from 
which cenſas the rights of the lords are alfo ſuppoſed to 
have been derived by uſurpation. What was called cen. 


ſus in the French monarchy, independently of the abuſe 


made of that word, was a particular tax impoſed on the 
bondmen by their maſters. | 
I beg the reader to excuſe the trouble 1 muſt es 
him with ſuch a number of citations. I ſhould be more 
conciſe, did I not meet with the Abbe du Bos's book 
on the eſtabliſhment of the French monarchy in Gaul, 
continually in my way. Nothing 1s a greater obſtacle 
to'our progreſs in knowledge, than a bad performance of 
a celebrated author; becauſe, before we * InffiruQ, we 
val * with undeceiving. | 


Rar Iv 
Of the feudal lords or vaſſalr. 
1 HAVE taken notice of thoſe volunteers among 


the Germans, who followed their princes in their 
es expeditions. The fame uſage continued after 


®* In the year 864, art. FE, edition of Baluſios, p. 192. g 


ty: « De illis francis hominibus qui cenfum regium de ſuo capite 
"er de ſuis recellis debeant. Did. 8 


+ The 28th article of the ſame edit explains this . | 
well; it even makes a diſtinction between a Roman freedman and 
2 Frank freedman : and we likewiſe fee there that the cenſus was 
not general. It deferves to be read. 


1 As appears by a capitulary of Charlema in the 292. 
W ado T 1 * 15 
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the conqueſt. | Tacitus mentions them by the name of 
Companions ; the Salic law by that of men who have 
vowed fealty f to the king; the formularies of 1 Mar. 
culfus, by that of the king's antruſtios ||; the carlieſt 
French hiſtorians by that of /eudes g, faithful and loyal; 
and thoſe of latter date by that of vaſſals * and lords. 

In the Salic and Ripuarian laws, we meet with an in- 
finite number of regulations in regard to the Franks, and 


only with a few for the Antruſtios. The regulations 


concerning the Antruſtios are different from thoſe which 
were made for the other Franks; they are full of what 


relates to the ſettling of the property of the Franks, but 
mention not a word concerning that of the Antruſtios, 


This is becauſe the property of the latter was regulated 
rather by the political than by the civil law, and this was 
the ſhare that fell to an army, and not the patrimony 
of a family. 

The goods reſerved: for the fendal torde were called 


fiſcal + — benefices, honours, and liefs, by different 


authors, and in different times: 


There i is no doubt but the fiefs at firſt were at will t. | 
We find in Gregory of Tours ||, that Sunegifilus and 
omanus were deprived of all they held of the exche- - 


quer, and no more left than what was their real property. 
When Gontram raiſed his nephew Childebert to the 
throne, he had a private conference with him, in which 
he named 5 the porous who ought to be bonoured nth, 


" 8 1 © Qui ſunt in truſte re * ' Tit. ab, art. 4. 
4 Book i. formul. 4 


I rrom the word irru, which fignifies faithful n the Ger- 


mans. 
s Leudes, fidelis. V Viaſſalli, ſeniere. 


+ Fiſcalia. See the 14 formulary of Marculfus, book i. tt is 
1 in the life of St. Maur, dedit fiſcum unum:' and in 


the annals of Metz, in the year 747. dedit illi comitatus et fiſcos 


4% plurimos. The goods deſigned for the ſupport of the royal fa- | 


mily, were called regalia. 


See the firſt book, tit. of th bun cu that books 


I Book ix..chap. 38. 


8 ” Wo? honoraret muneribus quos ab 3 3 
id. lib. vii. 
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and thoſe who ought to be deprived: of the ſieſa. Ina 
formulary, of Marculfus, the king gives in exchange 

not only the bene ſices held by his exchequer, but likewiſe 
— which had been held by another. The law of the 
Lombards oppoſes + the benefices to property. In chis 
our hiſtorians, the formularies, the codes of the different 
barbarous nations, and all the monuments extant of thoſe 
days, are unanimous. In fine, the writers of the book of 
fiefs | inform us, that at firſt the lords could take them 
back when they pleaſed, that afterwards they granted 
them for the ſpace of a yu! 1. and bet: at n oy 


gave them for life. I £5. 2246: 
«207 10 A n in ne 1: 327} 
toy 80e. 0 1 ” p. XVII. 120839 at 210 & 
TY 9 e 21110 


2 + of the military ſervice of — ROY 27 
116: 23 5.16 
Tue ſorts of people were bound to PE: "a ſervices 
the great and leſſer vaſſals, who were obliged in cone 
fequence oy their fief; and the freemen, whether Franks, 
Romans, or Gauls, who ſerved under the count ond a 
commanded by bim and his officerds.. 
The name of freemen. was given to thoſe who, on the 
one hand, had no benefices: or fiefs, and, on the other, 
were not ſubjeR to the baſe ſervices of villanage; the 
lands they poſſeſſed were what they called allodial eſtates. 
The count 9 aſſembled the freemen, and led them 
againſt-the FREY 5. they had officers under themy who | 
E 4 vel reliquis 3 beneficiis, quodcumque ille, — 
* fiſcus noſter, in ipſis locis tenuiſſe noſcitar.” a i. 2. 30. | 
F Lib. ill. tit. 8. ſect. 3. F * 


f © Antiquiſſimo enim tempore ſic erat in dominorum poteſtate 
* connexum, ut quando vellent poſſent auferre rem in feudum a 
© ſedatam: poſtea vero conventum eſt, ut per annum tantum firmi- 
tatem haberent; deinde ſtatutum eſt, ut ee ad "VINES e 0 
* produceretur. Feudorum, lib. i. tit. r. n BS, 


lt was a Kind of a precarious tenure, which the lord eenlented. 
or refuſed to renew every year; as Cujas has obferved. 


$ Ste the capitulary of Charlemagne in the year $12, art. 11. 
and iv. edition of Baluſius, tome i. p. 491. and the edict of Piſteßs 
in the year 864. art. xxvi, tome ii. P. A SO Bats Lal 
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were called “ vicars: and as all the freemen were divided 
into hundreds, which formed what was called a borough, 
the counts had alſo officers under them, who were called 
centenarii, and carried the freemen + of the borough, or 
their hundreds, to the field. | 

This diviſion into hundreds is poſterior to the eſtabliſh. 
ment of the Franks in Gaul. It was made by Clotarius 
and Childebert, with a view of obliging each diſtrict to an. 
ſwer for the robberies committed in their diviſion; this 
we ſind in the decrees | of thoſe princes. A regulation 
of this kind is to this very day obterved in England. 

As the counts carried the freemen againſt the enemy, 
the feudal lords carried alſo their vaſſals or rear-vaſſals; 
and the biſhops, abbots, or their | advocates carried like. 


wile theirs g. 


The biſhops were greatly embarraſſed, and # jncon- - 


* fitent with themſelves; they requeſted of Charlemagne 
not to oblige them any longer to a military ſervice; and 
when he had granted their requeſt; they complained that 


he had deprived them of the public eſteem: ſo that this 


nce was obliged to juſtify bis intentions upon this head. 
8. chat as it may, when they were exempted from march - 
ing againſt the enemy, I do not find that their vaſſals 


were led by the counts; on the contrary, we ſee that the 


kings or the biſhops choſe one of their ſe udatories to con- 
dut them. 


e beben ene comes vicarios et ene ſeen.” 
Bosk ii. of the capitularies, art. 28. 15 


* They were called compagenſes. 


it Publiſhed in the year 595. art. i. See the capitularies, edi · 
tion of Baluſius, p. 20. Theſe regulations were undoubtedly made 
by agreement. 


Advocati. 


8 Capitulary of te in the pave 812, art. 1. et 5 edits 


of Baluſius, tome i. p. 490. | 
* See the capitulary of the year 803, publied at ; Worms, © 84 
tion of Balufius, p- 408, et 410. . : 
+ Capitulary of Worms, i in the year $53, edition of Baluſius, p · 
409. and the council in the year 845, under Charles the Bald, in 
Verna palatio, edition of n tome ii. p. 17. are S. 
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"Ina capitulary * of Lewis le Debonnaire, this prince 
diſtinguiſhes three ſorts of vaſſals, thoſe belonging to the 
king, thoſe to the biſhops, and thoſe to the counts. Tlie 
anger + of a feudal lord were not led againſt the enemy 

the count, except ſome employment in the king's 
daateheie hindered the lord himſelf from leading them. 

But who is it that led the feudal lords into the field? 

No doubt the king himſelf, who was always at the head 
of his faithful vaſſals. Hence we conſtantly find in the 
capitularies a diſtinction made || between the king's vaſlals 
and thoſe of the biſhops. Such brave and magnanimous 
princes as our kings did not take the field to put them- 
ſelves at the head of an eccleſiaſtic militia; theſe were 
not the men they choſe to conquer or die wit. 

But theſe lords carried their vaſſals and rear. 'vaſſals 
with them; as we can prove by the capitulary g, in which 
Charlemagne ordains, that every freeman, who has four 


| manors either in his own property, or as a benefice from 


ſomebody elſe, ſhould march againſt the enemy or follow. 
his lord. It is evident, that Charlemagne means, that 
the perſon who had a manor of his own ſhould march 
under the count, and he who held a benefice of a lord 
mould ſet out along with him. Fs 

And vet the Abbe du Bos ® pretends, that, bes 
mention is made in the capitularies of tenants who de- 


0 The fifth capitulary of the year $19. art. 7. edition of * 
luſius, p. 618. 

+ © De vaſſis dominicls; quæ ST intra W ferviunt, et ta- 
men beneficia habere noſcuntur, ſtatutum eſt, ut quicunque ex 
* cis cum domino imperatore dorai remanſerint, vaſſalos ſuos caſatos 
„ ſecuni, non retineant ; ſed cum comite, cujus pagenſes ſunt, ire 
« permittant. 73 N 2. in the 22 8 12. art. 7. edition YR 
tom. 1. P. 494. | 

}/ Capitulary 1. of the year 956 art. 8. de hominibys noſtris, 
et Epiſcoporum et Abbatum, qui vel beneficia vel ta Fear 


= habent, &c. edition of Baluſius, tome i. p. 490. 468-24 


$ [n-the year $13, chap..1. edition of Baluſius, p. 49. 82 Ut 
« omnis homo liber, 2 quator manſos veſtitus de proprio ſuo, 
2 ſive. de ; alicujus | beneficio habet, ipſe 1 ſe re et 957245 in bellen | 


eiger bye. cum ſeniore ſus.” 


* 'Fome Uk book 6. chap. f. 299 eſbliſument of ve ad 
Pcnereby, | 
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pended on a particular lord, no others are meant than 
bondmen; and he grounds his opinion on the law of the 
Viſigoths, and the practice of that nation. It is much 
better to rely on the capitularies themſelves; that which 
I have juſt quoted ſays expreſsly the contrary. The 
treaty between Charles the Bald and his brothers, takes 
notice alſo of freemen, who might chuſe to follow either 
a lord or the king; and this regulation is conformable to 
a great many others. 

We may therefore conclude, that there were three 
ſorts of military ſervices; that of the king's vaſſals, who 
had other vaſſals under them; that of the biſhops, or of 
the clergy, and their vaſſals; and, in fine, that of the 
cov, who commanded the Frremen. 

Not but the vaſſals might be alſo ſubject to the count; 
as thoſe who have a particular command are ſubordinate 
to him who is inveſted with a more general authority. 

We even find that the count and the king's com- 
miſſaries might oblige them to pay the fine, when they 
had not fulfilled the engagements of their fief. 

In like manner, if the king's vaſſals F committed any 
outrage, they were ſ{uhje to the correction of the count, 
new my choſe to ſubmit rather to that of the King. 

F 2; 


CHAP. XVIIL. 
of the doull ſervice 


F. was a fundamental principle of the monarchy, 
1 that whoſoever was ſubject to the military power of 
another perſon, was ſubje& alſo to his civil juriſdiction. 
Thus the capitulary of Lewis le Debonnaire, in the 
year 815, makes the military power of the count, and 
is civil N over the freemen, ey” 00 an 


265 Ca has af year 882, art 11. Apud Vernis WM” 
com,” dition of Balufius, tome ii, p. 289. 

© + Art. I, 3. and. the council in Ferno ule of the nous B45. art 
$. edition of Baluſius, tome it. 7 17. 
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equal pace. Thus the placita * of the . who car- 
— the freemen againſt the enemy, were + called the 
of the freemen; from whence undoubtedly came 
this maxim, that the queſtions relating to liberty could 
be decided only in the count's placita, and not in thoſe of 
his ofſicers. Thus the count never led the vaſſals + 
belonging to the biſhops or to the abbots againſt the 
enemy, becauſe they were not ſubject to the civil juriſ- 
dition. Thus he never commanded the rear vaſſals 
belonging to the king's vaſſals. Thus the gloſſary || of 
ho the Engliſh laws informs us, that thoſe to whom the 9 
of MW Saxons gave the name of copies, were by the Normans 


the called counts, or, companions, becauſe they ſhared the ju- 
5 diciary fines with the king. Thus we ſee, that at all 
nt; times the duty of a vaſſal * towards his lord, was to bear 
ate arms , and to try his peers in his court. 


One of the reaſons which produced this connection 
ms between the judiciary right and that of leading the 


ey forces againſt the enemy, was, becauſe the perſon who 

led them exacted at the ſame time the payment of the 
ny fiſcal duties, which conſiſted in ſome carriage ſervices | 
t, due by the freemen, and in general in certain judiciary. 


profits, of which we ſhall treat hereafter. | 
The lords had the right of adminiſtering juſtice in 
their fief, by the ſame principle as the counts had it in 
their counties; and indeed the counties, in the ſeveral 
variations that happened at different times, always fol- 


* or aſſizes. 


7 + Capitularies, book 4. of the | colleQion of Anſegiſe, art. $7. 
f and the 5th capitulary of Lewis le Debonnaire in the year 819. 
art. 14. edition of Baluſius, tome 1. p. 615. 


| See the 8th note of the preceding chapter. 


d ||| ſt is to be found in the collection of William Lambard, de 
n priſcis Ang lorum legibus. | 5 
| $ In the word Satrapia. 
* This is well explained by the afizes of Jeruſalem, chap. 221 
et 222. 
K + The advowees of the church Advocati) were ng at the 


head of their placita, and of their militia, 
Vor. II. ä 
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lowed the variations of the fiefs; both were governed on 
the ſame plan, and by the ſame principles. In a word, 
the counts in their counties were lords, the lords in n thei 
ſignories were counts. 

Thoſe have been miſtakes who conbdered the counts 
as Civil officers, and the dukes as military commander, 


Both were equally civil “ and military officers; the whole 


difference conſiſted in the dukes having ſeveral counts 
under him, though there were counts who had no duke 
over them, as we learn from Fredegarius +. | 

It will be imagined, perhaps, that the government of 
the- Franks muſt have been very ſevere at that time, fince 
the ſame officers were inveſted with a military and civil 
power, Bay, even with a fiſcal power, over the ſubjects, 
which in the preceding books I have obſerved to be 
diſtinguiſhing marks of deſpotic authority. 

But it is not to be believed that the counts pronoun. 
ced judgment by themſelves, and adminiſtered juſtice in 
the ſame manner as the baſhaws do in Turky: In order 
to judge affairs, they aſſembled a kind of aſſizes, where 
the principal men appeared. 

In order to underitand thoroughly what relates to the 
| Judicial proceedings, in the formulas, 1 in the laws of the 
barbarians, and in the capitularies, it is proper to obſerve, 

'that the functions of the count, of the grafio or fiſcal 
judge, and the centenarius, were the ſame; that the 
judges, the rathimburghers, and the ſheriffs, were the ſame 
perſons under different names. Theſe were the count's 
aſſiſtants, and were generally ſeven in number; and as he 
was obliged to have twelve perſons to judge 4. he filled 

| * _ _— with the principal men {|. 


* See the Sth formulary of Marculfus, "RY KG which contains 
«the lerters given to a duke, patrician, or count; and inveſts them 


with the civil juriſdiction, and the fiſcal adminiſtration, 
-þ. Chronicle, chap. 78. in the year 636, | 


t See concerning this ſubject the Capitularies of Lewis le De- 
| bonnaire, added to the Salic law, art. 2. and the formula of judge- 
ments given by Du Cange.in the word“ boni homines.” 


| 1 « Per bonos hominis,” ſometimes there were none but principa] 
Pen. See the appendix | to the formularies of — oY SI, 


it 
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But who had the juriſdiction, the king, the count, 
the grafio, the centenarius, the lords, or the clergy, they 
never judged alone; and this uſage, which derived its 


| origin from the foreſts of Germany, was flill continued 


even after the fiefs had aſſumed a new form. 

With regard to the fiſcal power, its nature was ſuch, 
that the count could hardly abuſe it. The rights of the 
prince, in reſpect to the freemen, were ſo ſimple, that 


they conlilted ouly, as we have already obſerved, in cer- 


tain carriages which were * demanded of them on ſome 
public occaſions. And as for the judiciary rights, there 
were laws which prevented + mildemeanours. * 


Of compoſitions among the barbarous nations. 


INC E it is impoſſible to have any tolerable notion 
of our political law, unleſs we are thoroughly ac. 
quainted with the laws and manners of the German na- 
tions, 1 ſhall therefore ſtop here a while, in oider to 
inquire into thoſe manners and laws. | 3g 

It appears by Tacitus, that the Germans knew. only 
two capital crimes; they hanged traitors, and drowned 
cowards; theſe were the only public crimes among thoſe 
people. When a man t had injured another, the rela- 
tions of the perſon injured took ſhare in the quarrel, and 
the offence was cancelled by a ſatisfaction. This ſatis- 
faction was made to the perſon offended, when capable 
of receiving it; or to the relations, if they had been 
injured in common, or if by the deceaſe of the party in- 


jured, the ſatisfaction had devolved to them. 


And ſome tolls on rivers, of which 1 have ſpoke already. 
+ See the law of the Ripuarians, tit. 89. and the law of the 
Lombards, book 2. tit. 53 ſect. 9. = | 
|} © Suſcipere tam inimicitias, ſeu patris, ſeu propinqui, quam 
e amicitias neceſſe eſt; nec implacabiles durant; luitur enim etiam 
% homicidium .certo armamentorum ac pecorum, numero, recipit- 
« que me ſatisfactionem 9 * Tacit de morib. Germ. 

| "FE S 
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In the manner mentioned by Tacitus, theſe ſatisfac. 
tions were made by the mutual agreement of the parties; 
hence in the codes of the barbarous nations theſe ſatisfac. 
tions are called compoſitions. 

The law * of the Friſians is the only one I find that 
has left the people in this ſituation, in which every fami. 
y at variance was in ſome meaſure in the ſtate of nature, 
and in which being unreſtrained either by a political or 
Civil law, they might give looſe to their revenge, till they 
had obtained ſatisfaction. Even this law was moderated; 
a regulation was made f that the perſon whoſe life was 
ſought aſter ſhould be unmoleſted in his own houſe, az 
alſo in going and coming from church, and from the 
court where cauſes were tried. 
The compilers of the Salic laws cite f an ancient uſage 
of the Franks, by which a perſon who had dug a corpſe 
out of the ground in order to ſtrip it, ſhould be baniſhed 
from ſociety, till the relations had conſented to his being 
re-admitted. And as before that time a prohibition was 
made to every one, even to his own wife, not to give him a 
morſal of bread, or to receive him under their roof; ſuch 
a man was, in reſpe& to others, and others in reſpect to 
him, in a ſtate of nature, till an end was put to this ſtate 
by a compoſition. 

This excepted, we find that the ſages of the different 
barbarous nations thought of determining by themſelves, 
what would have been too long and too dangerous to ex- 
pect from the mutual agreement of the parties. They 
took care to fix the value of the compoſition which the 
party injured was to receive. All thoſe barbarian Jaws 
are in this reſpe& moſt admirably exact; the ſeveral 
cauſes are minutely || diſtinguiſhed, the circumſtances are 


weighed, the law ſubſtitutes itſelf in the place of the per- 


© See this law in the 44 title on 3 and Velemar 0 ad- 


dit ion on robberies. 


+ Additio ſapientum, tit. 1. ſect. 1. - 
+ Salic law, tit. 58. ſed. x. tit. 17. 


The Salic laws are admirable in this reſpect; ſee eſpecially the 


titles 2, 3, $4 , 6. & 7. which e to the ſtealing of cattle. 


83 
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fon injured, and inſiſts upon the ſame ſatiefaQtion as he 
himfelf would have demanded in cold blood. 

By the eſtabliſhing of thoſe laws, the German nations 
quitted that ſtate of nature in which they feem to have A 
lived in Tacitus's time. 

Rot haris declares, in the law of the Lombards +, that 
he had increaſed the compoſitions anciently accuſtomed 
for wounds, to the. end that the wounded perſon being 
fully ſatisfied, all enmities ſhould ceaſe. In fact, as the 
Lombards, from a very poor people, were grown rich by 
the conqueſt of Italy, the ancient compoſitions were be- 
come frivolous, and reconcilements were prevented. I 
do not queſtion but this was the motive which obliged 
the other chiefs of the conquering nations to make the 
different codes of laws now extant. 

The principal compoſition was that which the mur- 
derer paid to the relations of the deceaſed. The differ- 
ence of ftations | produced a difference in the compoſt» 
tions: thus in the law of the Angli, there was a compoſt- 
tion of ſix hundred fous for the murder of an adeling, two 
hundred for that of a freeman, and thirty for killing a 
bondman. The greatneſs therefore of. the compoſition 
fixed on the life of n man, was one of his principal prero- 
gatives; for, beſides the diſtinQon it made of his perſon, 
it likewiſe eſtabliſned a greater ſecurity in his favour 
among rude and violent nations. _ 

This we are made ſenſible of by the law of the Ba- 
varians: It gives the names of the Bavarian families who 
received a double compoſition, becauſe they were the 
firſt H after the Agiloltings. The Agilolfings were of 
the ducal race, and it was cuſtomary with that nation-to 
chuſe a duke out of that family; theſe had a quadruple 


compolition. The compoũ tion for the Duke exceeded 


+ Book i. tit 77 ſeck. 15. 


See the law of the Angli, tit. i. ſeck. I, 2. and 4, ibid. tit. 8 
fe&. 6. the law of the N tit. i. _— Sh 2nd 9: and the law 
of the Friſians, tit. 15. 


1 Tit. ii. chap. 20. 
*P Hozidra, ours, Sagana, Habilingua, Aniena. Bil. | 
þ We | 
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In the manner mentioned by Tacitus, theſe ſatisfac. 
tions were made by the mutual agreement of the parties; 
hence in the codes of the barbarous nations theſe batista. 
tions are called compoſitions. 

The law * of the Friſians is the only one I find that 
has left the people in this ſituation, in which every fami. 
ly at variance was in ſome meaſure in the ſtate of nature, 
and in which being unreſtrained either by a political of 
civil law, they might give looſe to their revenge, till they 


had obtained ſatisfaction. Even this law was moderated; 


a regulation was made Þ that the perſon whoſe life wa 
fought after ſhould be unmoleſted in his own houſe; az 
alſo in going and coming from church, and from the 
court where cauſes were tried. 

The compilers of the Salic laws cite + an ancient uſage 
of the Franks, by which a perſon who had dug a corpſe 
out of the ground in order to ſtrip it, ſhould be baniſhed 


from ſociety, till the relations had conſented to his being 


re-admitted. And as before that time a prohibition was 
made to every one, even to his own wife, not to give him a 
morſal of bread, or to receive him under their roof; ſuch 
a man was, in reſpe& to others, and others in reſpect to 
him, in a ſtate of nature, till an end was put to this ſtate 
by a compoſition. 

This excepted, we find that the ſages of the different 
barbarous nations thought of determining by themſelves, 
what would have been too long and too dangerous to ex- 
pect from the mutual agreement of the parties. They 
took care to fix the value of the compoſition which the 
party injured was to receive. All thoſe barbarian Jaws 
are in this reſpe& moſt admirably exact; the ſeveral 
cauſes are minutely || diſtinguiſhed, the ciremnſtances are 
weighed, the law ſubſtitutes atlelf in the — of the per- 


See this law in the 2d title on \ murderers and Vulemar' s ad- 
dition on robberies. 


+ Additio ſapientum, tit. 1. ſect. 1. 
+ Salic law, tit. 58. ſe. I. tit. 17. 


The Salic laws are admirable in this reſpec; ſee eſpecially the 


titles 2, 3, 4 5, 6. & 7. which My to the — of cattle. 
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fon injured, and inſiſts upon the ſame ſatiofaQion as he 
himfelf would have demanded in cold blood. | 
By the eſtabliſhing of thoſe laws, the German nations 


quitted that ſtate of nature in which they feem to have 


lived in Tacitus's time. 
Rot haris declares, in the he of the Lombards +, that 


he had increaſed the compoſitions anciently accuſtomed 
for wounds, to the end that the wounded perſon being 
fully ſatisfied, all enmities ſhould ceaſe. In fact, as the 
Lombards, from a very poor people, were grown rich by 
the conqueſt of Italy, the ancient compoſitions were be- 
come frivolous, and reconcilements were prevented. I 
do not queſtion but this was the motive which obliged 
the other chiefs of the conquering nations to make the 
different codes of Iaws now extant. 

The principal compoſition was that which che mur - 


derer paid to the relations of the deceaſed. The differ- 


ence of ftations | produced a difference in the compolt« 
tions: thus in the law of the Angli, there was a compoſi- 


tion of fix hundred fous for the murder of an adeling, two 


hundred for that of a freeman, and thirty for killing a 
bondman. The greatneſs therefore of. the compoſition 
fixed on the life of a man, was one of his principal prero- 
gatives; for, beſides the diſtinction it made of his perſon, 
it likewiſe eſtabliſhed a greater ſccurity in his favour 
oug rude and violent nations. 

This we are made ſenſible of by the law of the Ba- 


varians: It gives the names of the Bavarian families who 


received a double compoſition, becauſe they were the 
firſt 6 after the Agiloltings. The Agilolfings were of 
the ducal race, and it was cuſtomary with that nation to 
chuſe a duke out of that family; theſe had a quadruple 
compoſition. The compoſition for the Duke exceeded 


1 Book i. tit. „ cd. 15. 


+ See the law of the Angli, tit. i. ſe. 1, Z. a 4. ibid. tit. 9 
fe&. 6. the law of the Bavarians, t tit. i. * 8. and . and the law 
of the Friſians, tit. 15. | 


| Tit. ii. chap. 20. 


8 Hozidri, Os, aws Nbg Anicua. Did. | 
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by a third that which had been eſtabliſhed for the Agilol. 
fings: Becauſe he is a duke, ſays the law, a greater 
4 honour is paid to him than to his relations.” 

All theſe compoſitions were valued in money. But 
as thoſe people, eſpecially when they lived in Germany, 
had very little ſpecie, they might pay it in cattle, corn, 
moveables, arms, dogs, hawks 7, lands, &c. Very often 
the law itſelf determined 4 the value of thoſe things; 
which explains how it was poſſible for them to have ſuch 
à number of pecuniary puniſhments with fo very little 

money. . „ 1 

Theſe laws were therefore employed in determining 
exactly the differences of wrongs, injuries, and crimes; to 
the end that every one might know preciſely how far he 
had been injured or offended, the reparation he was to 
receive, and eſpecially that he was to receive no more. 

In this light it is eaſy to conceive, that a perſon who 
had taken revenge after having received ſatisfaction, was 
_ guilty of a very great crime. This crime contained a 
public, as well as a private offence, it was a contempt of 
the very law itſelf: A crime which the legiſlators || never 
ail topuntſh.” fo o | | 

There was another crime, which above all others was 
conſidered as dangerous 95, when thoſe people loſt 


fomething of their ſpirit of independence, and when the 


+ Thus the law of Ina valued life by a certain fam of money, 
or by a certain portion of land. Legis Inz regis, titulo de vil 
* lico regio, de priſcis Anglorum legibus. Cambridge, 1644. 
See the law of the Saxons, which makes this ſame regulation 
for ſeveral people, chap. 18. See alfo the law of the Ripuarians, 
Lit. xxxvi. ſect. 11. the law of the Bavarians, tit, i. ſect. 10, 11. Si 
aurum non habet, donet aliam pecuniam, mancipia, terram, &c.“ 


See the law of the Lombards, book 1. tit. 25, fe. 21, ibid. 
bock i. tit. 9. ſet. 8. and 34. ibid. ſect. 38. and the capitulary of 
Charlemagne in the year 802, chap. 32, containing an inſtruction 
given to thofe whom he ſent into the provinces. PE, 

8 See in Gregory of Tours, book 7, chap. 47, the detail of a pro- 
ecfs wherein a party loſes half the compoſition that had been ad- 
Judged to him, for having done juſtice to himſelf, inſtead of re- 
ceiving ſatisfaction, whatever injury he might have afterwards rc - 


cei ved. ö X 
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kings endeavoured to eſtabliſh a better civil adminiftra- | 
tion: This was the refuſing to give or to receive ſatis - 
faction. We find in the different codes of the laws of 
the barbarians, that the legiſlators obliged them to ir *. 
In fact, a perſon who refuſed to receive ſatisfaction, want- 
ed to preſerve his right of revenge; he who refuſed to 
give it, left the right of taking revenge to the perſon in- 
jured; and this is what the ſages had reformed in the in- 
ſitutions of the Germans, whereby people were invited, 
but not compelled to compoſitions. _ 
I have juſt now made mention of a text of the Salic 
law, in which the legiſlator left the party offended at li- 
berty to receive or to refuſe ſatisfaction; it is this law + by 
which a perſon who had firipped a dead body was ex- 
pelled from ſociety, till the relations, upon receiving ſatis 
faction, petitioned for his being re- admitted. It was 
owing to the reſpect they had for ſaered things, that the 
compilers of the Salic laws did not meddle with the an- 
cient uſage. | 
It would have been abſolutely unjuſt to grant a com- 
poſition to the relations of a robber killed in the faQ, or 
to the relations of a woman who had been repudiated for 
the crime of adultery. The law Þþ of the Bavarians al- 
lowed no compoſition in the like caſes, but paniſhed the 
relations who ſought for revenge. 
It is no rare thing to meet with compoſitions for is: 


voluntary actions in the codes of the laws of the barba- 


rians. The law of the Lombards is generally very pru- 
dent: it ordained ||, that in thoſe caſes the compoſitions 


ſhould be according to the perſon's generoſity; and that 


; gee the law of the gaxons, chap. 3 and 4. the law of the Lom- | 
bards, book i. tit. 37. ſect. x and 2. and the law of the Allemans, 
tit. xlv. ſet. 1 and 2. This laſt law gave leave to the party in» 
jured to right himſelf upon the ſpot, and in the firſt tranſport of 

paſſion. See alſo the capitularies of Charlemagne in the year 779. 


.chap. 22. in the year 802. chap. 32. and alſo that of the year 805, 


chap 5. 

ft The compilers of the laws of the Ripuarians tem to have 
ſoftened this. See the 8 5th title of thoſe laws. | 

+ See the decree of Taſſillon, de n, en art 3, * 10, 


16, 19. the law of the Angli, tit . 7. 


# Book. i. tit. 9, let. 4.— 
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the relations ſhould no longer be nen to purſue 


their revenge. 
Clotarius the Second made a very wiſe decree; he 


forbade *® the perſon robbed to receive any clandeſtine. 


compoſition, and without an order from the Judge. We 
y hall ſee Nein the motive of this law. 1 1 


& what car 22 called the jurifliion of the lords, 


B ESIDE the compoſition which they were obliged 
to pay to the relations for murders or injuries, they 
were alſo under a neceſſity of paying a certain duty, 
which the codes of the barbarous laws call fredum +. We 
have no term in our modern languages to expreſs it; yet [ 
intend to treat of it at large; and in order to give an idea 
of it, I begin with defining it A recompence for the pro- 
tection granted againſt the right of revenge. 


The adminiſtration of juſtice among thoſe rude and un- 


poliſhed nations, was nothing more than granting to the 
perſon who had committed zn offence, a protection a- 
gainſt the revenge of the party offended, and obliging the 
latter to accept of the ſatisfaction due to him: inſomuch, 
that among the Germans, contrary to the practice of all 
other nations, juſtice was adminiſtered in order to protect 
the criminal againſt the party injured. 

The codes of the barbarian laws have given us tlie 
caſes in which theſe freda might be demanded. When 
the relations could not proſecute, they allow of no fre- 
dum; in fact, when there was no proſecution, there could 
be no compoſition for a protection againſt it. Thus, 11 in 


tet Pactus pro tenore pacis inter Childebertum et Clotarium, 
anno 593, et decreto Clotarii II regis circa annum 595, cap. II. 

+ When it was not determined by law, it was generally the third 
of what was given for the compoſition, as appears in the law of the 
Ripuarians, chap. 89. which is-explained by the third cepitulary of 
the year 813, edition of N tome i page 5.L4 - 


E, ,, = A 


the law of the Lombards *, if a perſon happened to kill 
a freeman by chance, he paid the value of the man killed, 
without the fredum ; becauſe, as he had killed him invo- 

luntarily, it was not the caſe in which the relations were. 

allowed the right of revenge. Thus in the law of the 
Ripuarians T, when a man was killed with a piece of 

wood, or, with any inſtrument made by man, the in- 
ftrument or the piece of wood was deemed culpable, and 
the relations ſeized upon them for their own uſe, but 
were not allowed to demand the fredum. 

In like manner, when a beaſt happened to kill a man, 
the | ſame law eftabliſhed a compoſition without the 
fredum, becauſe the relations of the deceaſed were not | 
offended. 

In fine, it was eat by the Salic aw ll, that 2 
child who had committed a fault before the age of 
twelve, ſhould pay a compoſition without the fredum « 
As he was not yet able to bear arms, he could not be in 
the caſe in which the party injured, or bis relations, bee: 
a right to demand ſatiafaction. | 

It was the criminal that paid the Aden for the peace | 
and ſecurity of which he had been deprived by his crime, 
and which he might recover by protection. But a 
child did not loſe this ſecurity; he was not a man, and 
conſequently could not be expelled from human ſociety. 

This fredum was a local right in favour of the perſon 
who was judge of the diſtrict “. Yet the law of the 
Ripuarians + forbade him to dewand'] it himſelf; it ordain- 
ed, that the party who had gained the cauſe ſhould 
receive it, and carry it to the Exchequer, to the end 
that there might be an eternal Pcs ſays the law, a- 
mong the Ripuarians. | 


* Book i. tit. 9. ſee. rs edition of Lindembrock. 


+ Ti. % : 

4 Tit. 46. See alſo the law of the I. ombards; book i. chap. * 
ſect. 3, Lindembrock's edition; « $i caballus cum . &c. 

Tit. 28. ſet. 6. I 

* As appears by the decree of Clotarius 1I, in the year 4 
« fredus tamen judici in eujus pago eſt reſervetur, | 


f Tit, 89. 5 
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The greatneſs of the fredum was proportioned to the 
greatneſs of the protection f: Thus the fredum for the 
king's protection was greater than what was granted for 
the protection of the count, or of the other judges. 
Here I ſee the origin of the juriſdiction of the lords. 
The fiefs compriſed very large territories, as appear 
from a vaſt number of records. I have already proved, 
that the kings raiſed no taxes on the lands belonging 
to the diviſion of the Franks; much leſs could they re- 
ſerve to themſelves any duties on the fiefs. Thoſe who 
obtained them, had in this reſpe& a full and perfect en. 
joyment, reaping every fruit and poſſible emolument from 
them. And as one of the moſt conſiderable emolu- 
ments || was the judiciary profits {freda)}, which were 
received according to the uſage of the Franks, it followed 
from thence, that the perſon ſeized of the fief was alfo 
ſeized of the juriſdiction, the exerciſe of which conſiſted 
of the compoſitions made to the relations, and of the 
profits accruing to the lord; it was nothing more than 
ordering the payment of the compoſitions of the law, 
and demanding the law-fines. 3 
We find by the formularies containing a confirmation 
of the perpetuity of the ſief, in favour of a feudal lord 
or of the privileges of fiefs in favour of the churches * 
that the fiefs were poſſeſſed of this right. This appears 
alſo from an infinite number of charters , containing a 
prohibition of the king's judges or officers of entering 


* 


Capitulare incerti anni, chap. 57, in Baluſius, tome 1. p- 5I5. 
and it 1s to be obſerved, that what was called fredum or fraida, in 
the monuments of the firſt race, is called by the name of bannum 
in thoſe of the ſecond race; as appears from the. capitulary de par- 
tibas Saxoniæ, in the year 789. | . 

see the capitulary of Charlemagne de villis, where he ranks 
theſe freda among the number of the great revenues of what was 
caled vilæ, or the king's demeſnes. 3 | 

$ See the 3d, 4th, and 17th formula, book i. of Marculfus. 

See the 24, 3d, and 4th formula of Marculſus, book i. 

t See the collections of thoſe cherters, eſpecially that at the end 
ef the 5th volume of the hiſtorians of France, publiſhed by the 
Benedictine Monks, | = | 


4 


end 
the 
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upon the tertitory in order to exerciſe any aQ of j ju- 
dicature whatſoever, or to demand any judiciary emolu- 
ment. When the king's judges could no longer de- 
mand any thing in a diſtrict, they never entered it; and 
thoſe to whom this diſtrict was left, exerciſed the ſame 
functions as had been exerciſed before by the judges. 

Tbe king's judges are forbidden alſo to oblige the par- 
ties to give ſecurity for their appearing before them: It 
belonged ] therefore to the perſon who had received the 
territory in fief, to demand this ſecurity. They mention 
alſo, that the kings commiſſaries ſhall no longer inſiſt upon 
being accommodated with a lodging; in effect, they no 
longer exerciſed any function in thoſe diſtricts, 

Ihe adminiſtration therefore of juſtice, - both in as | 
old and new fiefs, was a right inherent in the very fief 
itſelf, a lucrative right which conſtituted a part of it. 
For this reaſon it has been conſidered at all times in this 
light; from whence this maxim aroſe, that JunSdietions: | 
are patrimonial in France, 

Some have thought, that the jurifdiRicns derived their 
origin from the manumiſſions made by the kings and 
lords in favour of their bondmen. But the German na- 
tions, and thoſe deſcended from them, are not the only 
people who manumiſſed their bondmen, and yet they are 
the only people that eſtabliſhed patrimonial juriſdictions. 
Beſides, we find by the formularies of Marculfus | that 
there were freemen dependent on the juriſdictions in the 

earlieſt times: The bondmen were therefore ſubject to 
the juriſdiction, becauſe they were upon the territory; 
and they did not gave riſe to the fiefs for having been 
compriſed in the fief. 

Others have taken a ſhorter cut: The lords, ſay they, 
and this is all they ſay, uſurped the juriſdictions. But 
are the nations deſcended from Germany the only people 
in the world that uſurped the rights of princes? We are 
ſuliciently informed by hiſtory, that ſeveral others nat ions 


0 See the za, ath, and 14th of the art book, a the * 
of Charlemagne, in the year 771, in Martenne, tome i. anecdot. 
collect. 11. Præcipientes jubemus, ut ullus judex publicus 
* homines ipſius eccleſiz & monaſterii ipſius Morbacenſis, tam inge- 


nuos quam et ſervos, et qui ſuper gorum terras mapere,” &tc. 
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have encroached upon their ſovereigns, and yet we find 
no other inſtance of what we call the juriſdiction of the 
lords. The origin of it is therefore to be traced 1n the 
uſages and cuſtoms of the Germans. 
| Whoever has the curioſity to look into Loyſeay “, 
will be ſurpriſed at the manner in which this author 
ſuppoſes the lords to have proceeded, in order to form 
and uſurp their different juriſdictions. They muſt hare 
been the moſt cunning people in the world; they muſt 
have robbed and plundered, not after the manner of x 
military people, but as the judges of a village and the 
attornies rob one another. Thoſe brave warriors muſt 
be ſaid to have formed throughout all the particular pro. 
vinces of the kingdom, and in ſo many kingdoms, a 
general ſyſtem of politics: Loyſeau makes them reaſon 
as he himſelf reaſoned in his cloſet. 
Once more: If the juriſdiction was not a A e 
of the fief, how come we every where to find 7, that 
the ſervice of the fief was to attend the king or the 
lord, both i in their courts and in the army? 


© Treatiſe of village rariſdietions, : 
1 Sec Monſ. du Cange on the word lominium. 
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CHAP. XXI 


7 the terratorial j Juri 22 of the churches. 


| RE Sa ocquired a very conſiderable property. 

We find that our kings gave them great ſeigniories, 
that is, great fiefs; and we find juriſdictions eſtabliſhed at 
the ſame time in the demeſnes of thoſe churches. From 
whence could ſo extraordinary a privilege derive its ori- 
gin? It muſt certainly have been in the nature of the 
thing given: the church-land had this privilege, becauſe 
it had not been taken from it. A ſeigniory was given 
to the church; and it was allowed to enjoy the ſame 
privilges, as if it bad not been given to a vaſſal. It was 
alſo ſubjected to the ſame ſervice as it would have paid to 
the itate, if it had been granted to a lay man, e 
to what we have already obſerved. 

The churches had therefore the right of dee. 
ing the payment of compoſitions in their territory, and 
of inſiſting upon the fredum; and as thoſe rights neceſ- 
farily implied that of hindering the king's officers from 
entering upon the territory to demand theſe freda, and 
to exerciſe acts of judicature, the right which the eccle- 
fiaſtics had of adminiſtering juſtice in their own territory 
was called immunity in the ſtyle of the formularies * of 
the charters, and of the capitularies. 

The law of the Ripuarians + forbids the freedmen of x 


the churches to hold the afſembly || for adminiſtering 


juſtice in any other place than iqqthe church where they 
were manumiſſed. The churches had therefore juriſdic- 
tions even over freemen, and held their Placita in the 


ien times of the monarchy. 


, See 8 the third and fourth formulary of Marculfus, book i. 
+ «© Ne alicubi, niſi ad eccleſiam ubi relaxati ſunt, malum tene- 


ant.” Tit. lxviii. ſect. 1. See alſo ſect. xix. Lindembroek's edition 


| Tabulariis. 
Mallum. | | 
Vor. + G 8 
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I find in the lives of the ſaints *, that Clovis gave to a 
certain holy perſon a power over a diſtrict of fix leagues, 
and exempted it from all manner of juriſdiction. This 
I believe is a falſity, but it is a falſity of a very ancient 
date: both the truth and the fiction contained in that 
life are relative to the cuſtoms and laws of thoſe times, 
nad it is theſe cuſtoms and laws we are inveſtigating, 

Clotarius II. orders the 4 biſhops or the nobility, who 
are poſſeſſed of eſtates in diftant parts, to chuſe upon the 
very ſpot thoſe who are to adminiſter e or to re. 
ceive the judiciary emoluments, 

The ſame || prince regulates the judiciary power ke 
tween the eccleſiaſtic courts and his officers. The capi. 
tulary of Charlemagne in the year 802 preſcribes to the 
biſhops and abbots the qualifications neceſſary for their 


| officers of juſtice. Another capitulary $ of the ſame 


prince inhibits the royal officers to exerciſe any juriſdic- 
tion over * thoſe who are employed in manuring church. 
lands, except they entered into that ſtate by fraud, and 


to exempt themſelves from contributing to the public 
charges. Another + ordains, that the churches ſhould 


have both criminal and civil juriſdiction over thoſe who 
lire upon their lands. In fine, as the capitulary of! 


vita St. Germeri Epiſcopi Toloſani apud Bollandianos, 16. Mai. 


7 See alſo the life of St. Mellanius, and that of St. Deicola. 


in the council of Paris, in the year 615. t Epiſcopi vel po- 
* tentes, qui in aliis poſſident regionibus, judices vel miſſos dif; 
te cuſſores de aliis provinciis non inſtituunt, niſi de loco qui juſti- 


t tiam percipiant ct aliis reddant. Art. xix. See alſo art. Lil. 
» 


{| Ibid. art. v. 


§ ln the law of the Lombards, book ii. tit 44, c. 2. Lindems 
brock's edition. 

4 Servi Aldiones, libellarii antiqui, vel alii noviter facti.“ Did. 

tA capitulary of the year 806; it.is added to the law of the 


Bavarians, art. vii. See alſo part iii. Lindembroek's edition, p- 444. 
1 |mprimis omnium jubendum eſt, ut habeant eccleſiz ear um 


J juſtitias et in vita illorum qui habitant in ipſiis eccleſiis, et ** 


tt tam in pecuniis quam et in ſubſtantiis earum.“ 


t In the year 857, in en apud Cariũacum, art iv. edition of 
Apes, p- 96. 
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Charles the Bald diſtioguiſhes between the king's jurif- 


dition, that of the lords, and that of the church, 1 ſhall 
fay . further * "hou this — 


The the j Juri 2 Were 22 before the and of he 


ſecond race. 


T 5 been pretended, that the ie uſurped is 
juriſdiction in their ſeigniories, during the diſorders 


| of the ſecond race. Thoſe who chuſe rather to form a 


general propoſition than to examine it, found it eaſier to 
ſay that the vaſſals did not poſſeſs, than to diſcover how 
they came to poſſeſs. But the juriſdictions do not owe 
their origin to uſurpations; they are derived from the 
primitive eſtabliſhment, and not from its corruption. 

« He who kills a freeman,” ſays + the law of the Ba- 
varians, “ ſhall pay a compoſition to his relations, if he 
« has any; if not, he ſhall pay it to the duke, or to the 
« perfon under whoſe protection he had put himſelf in his 
lifetime.” Ir is well known what it was to put one's 


ſelf under the protection of another for a benefice. 


« He who has been robbed of his bondmen,”” ſays the 
law of the Allemans f, „ ſhall have recourſe to the 
« prince to whom the rohber is ſubject, to the end that 
« he may obtain a compoſition.“ 

„Ik a centenarius,” ſays - the decree of Childebert, 


see the letter written by the biſhops aſſembled at beim in 
the year 8 58, art. vii. in the capitularies, Baluſius's edition, p. 108. 
Sicut illæ res et facultates in quibus vivunt clerici, ita et illæ ſub 
8 el. K. immunitatis ſunt de quibus debent militare vaſe 
« All »0 &c. 


1 Tit. iii. chap. 13. Lindembrock's eltron =} Tit. Ixxxv. 


* In the year 595, art xi. and xii, edition of the capitularies by 
Baluſius, p 19. Pari conditione convenit, ut fi uno centena in 
« alia centena veſtigium ſecuta fuerit et invenerit, vel in quibuſcun- 
* que fidelium noſtrorum, terminis veſtigium miſerit, et ipſum in 

* aliam_cen'enam minime expellere potuerit, aut convictus n 
as latronem,” K. | | 


Gg 2 
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e finds a robber in another hundred than his own, or in 
« the limits of our faithful vaſſals, and does not drive him 
« out, he ſhall repreſent the robber, or purge him by 
* oath.” There was therefore a difference between the 
diſtrict of the centenarn and that of the vaſſals. 
This decree Þ of Childebert explains the conſtitution of 
Clotarius in the ſame year, which, being given for the 
ſame caſe and fact, differs only in the terms, the conſtitu- 
tion calling in rufte, what by the decree is called in termin- 
is fidelium neffrorum. Meſſieurs Bignon and Ducange f, 
who pretend that in truſte ſignified another king's demeſne, 
are miſtaken in their conjecture. 
Bur, to finiſh the diſpute at once, the end race was 
neither in diſorder nor in its decline under Charlemagne; 
during his reign there were no uſurpations. If then the 
patrimonial juriſdictions were eſtabliſhed in his time, this 
convement ſyſtem falls of itſelf to the ground. | 


Pepin, king of Italy, in a conftitution || that had VII 


made as well for the Franks as for the Lombards, after 
impoſing penalties on the counts and other royal officers 
for prevarications or delays in the adminiſtration of juſ- 
rice, ordains, 5 that if it happens that a Frank or a Lom- 
Hard poſſeſſed of a fief is unwilling ro adminiſter juſtice, 
the judge to whoſe diftrit he belongs ſhall ſuſpend the 
exerciſe of his fief, and in the mean time either the judge 
or his commiſſary ſhall adminiſter juſtice. 


+ * $i veſtigium comprobatur latronis, tamen 6 peafeticla nihil 
* longe mulRando; aut fi perſequens latronem ſuum comprehen- 
„ derit, integram ſibi compoſitionem accipiat. Quod ſi in truſte 
«© invenitur, medietatem compoſitionis truſtis Ck I et capitale 
tc exigat a latrone, Art. ii. and iii. | 


+ See the gloſſary on the word truſtis. 


3 Þ Inſerted in the law of the Lombards, book ii. tit. 52. ſect. 14. 
It is the capit ulary of the year 793 in Baluſius, page « 44. art. Io. 


5 © Et i forſitan Francus aut Longobardus habens beneficium 
« juſtitiam facere noluerit, ille judex in cujus miniſterio fuerit, con- 
« tradicat illi beneficium ſuum, interim dum ipſe ant miſſus ejus 

Juſticiam faciat.” See alſo the ſame law of the Lombards, book 
ii. tit. 52. ſe. 2. which relates to the capitulary of Charlemagne 

in tlie year 779 art. xi. 
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It appears by a capitulary * of 9 that the 
kings did not levy the freda in all places. Another + ca - 

itulary of the ſame prince repeals ſeveral articles of the 
Salic, Burgundian, and Roman law, to the end that his | 
vaſſals may obſerve an uniformity in the adminiſtrat ion of 
juſtice. By another || of the ſame prince we find the 
feudal laws, and feudal court already eſtabliſhed. Ano- 
ther of Lewis le Debonnaire ordains, that when a perſon 

oſſeſſed of a fief does not adminiſter juſtice g, or hinders 
it from being adminiſtered, the king's commiſſaries ſhall . 
live upon him at diſcretion, till juiticeaebe adminiſtered. 
1 ſhall likewiſe quote two * capitularies of Charles the 
Bald; one of the year 861, where we find the particular 
jurildictions eſtabliſhed, with judges and ſubordinate 
officers; and the other Þ of the year 864, where he makes 
a diſtinction between his own ſeigniories and thoſe of pri- 
vate people. 

We have not the original grants of the gets, becauſe 
they were eſtabliſned by the diviſion which is known to 
have been made among the conquerors. It cannot ther- 
fore be proved by original contracts, that the juriſdictions 
were at firſt annexed to the fiefs; but if in the formula- 
ries of the confirmations, or of the trauſlations of thoſe 


The third of the year 813, art. x. | 

+ The ſecond of the year $13. Baluſius' s edition, page. 5 
| « Unuſquiſque fidelis juſtitias ita faceret.” Thid. 

| The ſecond capitulary of the year 819. 


Capitulare quintum anni 817, art. xxiii. Baluſius's edition, 
p. 617. Ur ubicunque miſh, aut epiſcopum, aut abatem, aut 
* alium quemlibet honore præditum invenerint, qui juſtitiam face- | 
4 rit noluit vel prohibuit, de ipſius rebus vivant ym in eo 
loco juſtitias facere debent. 


Edictum in Cariſiaco in Baluſius, tome ii. page 152. © Unuſ- 
quiſque ad vocatus pro omnibus de ſua advocatione in con- 


* venientia, ut cum miniſterialibus de ſua advocatione Juos in- 


* yenerit contra hunc bannum noſtrum feciſſe - caſtiget.“ 


Edictum Piſtenſe, art. 18. Baluſius's edition, tome ii. p. 18. 
di in fiſcum noſtrum, vel in quamcunque immunitatem, aut 
3 eujus potentis poteſtatem vel proprietatem confugerit, . 


C83 
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fiefs in perpetuity, we find, as already has been obſerved, 
that the juriſdiction was there eſtabliſhed, this judiciary 
right mult certainly have been inherent in the lief, and 
one of its chief prerogatives. 

We have a far greater number of records that eſtabliſh 
* patrimomal juriſdiction of the clergy in their diſtricts, 
than we have to prove that of the beneſices or fiefs of the 
feudal lords, for which there are two reafons: the firſt, 


that moſt of the records now extant were preſerved or 
collected by the monks for the uſe of their monaſteries: 


the ſecond, that the patrimony of the ſeveral churches 
having deen formed by particular grants, and by a kind 
of exception to the order eſtabliſhed, they were obliged 
to have charters granted to them; whereas the conceſſions 
made to the feudal lords being conſequences of the politi- 
cal order, they had no occaſion to demand, and much leſs 
to preſerve a particular charter. Nay, the kings were 
oftentimes ſatisfied with making a fimple delivery with 


the ſceptre, as appears by the life of St. Maur. 


But the third formulary * of Marculfus ſufficiently 

roves, that the privilege of immunity, and conſequently 
that of juriſdiftion, were common to the clergy and the 
ity, am it is made for both. 


0 A r. xxIII. 


General idea of the Abbe du Bos's book on the eftabliſimen | 


ef the French e in Gaul. 


EFO RE J finiſh this wich, it will not be improper 
to inquire a little into the Abbe du Bos's work, be- 
cauſe my notions are perpetually contrary to his; and, if 


be has hit on the truth, I muſt have miſſed it. 


This work has impoſed upon a great many people, 


| becauſe i it is written with a vaſt deal of art; becauſe the 


8 „Lib. . kenefcis opportuna loch ecclefiarum, aut cui 
voluerit decenc. — 


— 
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point in queſtion is conſtantly ſuppoſed ; becauſe the 


i more it is deficient in proofs, the more it abounds in 
0 probabilities; and in fine, becauſe an infinite number of 
15 conjectures are laid down as principles, and from thence 

liſh other conjectures are inferred as conſequences. The 

Qs, reader forgets he has been doubting, in order to begin 

the to believe. And, as a prodigious fund of erudition is 

rſt, interſperſed, not in the ſyſtem, but around it, the mind 
or is taken up with the appendages, and neglects the prin- 
ies: cipal. Beſides, ſuch a vaſt multitude of reſearches 
hes hardly permit one to imagine that nothing has been 


found; the length of the way makes us think that we 


ped are arrived at our journey's end. „ i 
ons But when we examine thoroughly, we find an immenfe 
litt- coloſſus with earthen feet; and it is the earthen feet that 
leſs render the coloſſus immenſe. If the Abbe du. Bos's 
ere ſyſtem had been well grounded, he would not have been 
ith obliged to write three huge volumes to prove it; he 

| would have found every thing within his ſubject; and, 
tly without wandering on every fide in queſt of what was 
tly extremely foreign to it, even reafon itſelf would have 
the undertaken to range this in the ſame chain with the 


other truths. Our hiſtory and laws would have told 
him, „do not take ſo much trouble; we ſhall be your 
« vouchers.“ : 5 


* 

The ſame ſuljef continued. Refle8 part of 
_ 1 85 | the ſyſtem. LIBRARY | 
de. 


il "TH E Abbe du Bos endeavours by all mt &. ; 

: T plode the received opinion, that the Franks made 

le, the conqueſt of Gaul. According to his ſyſtem, our 

the kings were invited by the people, and only ſubſtituted 
themſelves in the place, and ſucceeded to the rights of 

| the Roman emperors. 

a This pretenſion cannot be applied to the time when 

| Clovis, upon his entering Gaul, took and plundered 


} 
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the towns; neither is it applicable to the time when he 
defeated Syagrius the Roman commander, and conquered 
the country which he held: it can therefore be referred 
only to the time when Clovis, already maſter of a great 
part of Gaul, by open force, was called by the choice 
and affection of the people to the ſovereignty over the 
reſt of the country. And it is not enough that Clovis 
was received; he muſt have been called: the Abbé du 
Bos muſt prove that the people choſe rather to live un- 
der Clovis, than under the domination of the Romans, 
or under their own laws. Now the Romans belonging 
to that part of Gaul not yet invaded by the barbariang, 
were, according to this author, of two ſorts; the firſt 
were of the Armorican confederacy, who had driven 
away the emperor's officers, in order to defend them- 
ſelves againſt the barbarians, and to be governed by 
their own laws; the ſecond were ſubject to the Roman 
officers Now, does this gentleman produce any con- 
vincing proof that the Romans, who were {till ſubje& to 
the empire, called in Clovis? Not one. Does he prove 
That the republic of the Armoricans invited Clovis, or 
even concluded any treaty with him? Not at all. So 
far from being able to tell us the fate of this republic, 
he cannot even ſo much as prove its exiſtence; and, not- 
withſtanding he pretends to trace it from the time of 
Honorius to the conqueſt of Clovis, notwithſtanding he 
relates with a moſt admirable exactneſs all the events of 
thoſe times, ftill this republic remains inviſible in ancient 
authors; for there is a wide difference between proving 


by a paſſage of Zozimus *, that under the emperor Ho- 


norĩus the + country of Armorica and the other provinces 
of Gaul revolted, and formed a kind of republic, and 
ſhewing us that, notwithſtanding the different pacifica- 
tions of Gaul, the Armoricans always formed a particular 
republic, which continued till the conqueſt of Clovis; 
and yet this is what he ſhould have ſhown by ſtrong and 
ſubſtantial proofs, in order to eſtabliſh his ſyſtem ; for 


* Hi!. lib. vi. | es 
1 © Totuſque tractatus Armoricus alizque Galiarum provit- 
Feiz.” bid. Fo Ds ogg 


\ 
* 
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when we behold a conqueror entering a country, and 


and ſoon after we find the whole country ſubdued, with- 
out any mention in hiſtory of the manner of its being 
elfected, we have ſufficient reaſon to believe that the 
affair ended as it began. 

| When we find he has 1 this pol, it 18 eaſy 
| to perceive that his whole ſyſtem falls to the ground; 
and, as often as he infers a conſequence from theſe -prin«, 
ciples, that Gaul was not conquered by the Franks, but 
that the Franks were invited by the Romans, we may 


ſafely deny it. 
This author proves his lat by the Roman dige. 


7en nities with which Clovis was inveſted: he inſiſts that 
m- Clovis ſucceeded to Chilperic his father in the office of 
by Wl magifer militia. But theſe two offices are merely of his 
an own creation. St. Remigius's letter to Clovis, on 
n. which he grounds his opinion 5, is only a congratulation 
to upon his acceſſion to the crown. When the intent of a 
ve writing is ſo well known, why ſhould we give it another 
or turn? 

50 Clovis, towards che end of his reign, was made conſul 
Cy by the emperor Anaſtaſius; but what right could be 
t- receive from an authority that laſted only one year? It 
f is very probable, ſays our author, that in the ſame di- 
c ploma the emperor Anaſtaſius made Clovis proconſul: 
f And I ſay, it is very probable be did not. With regard 
t to a fact for which there is no foundation, the authority 
g of him who denies is equal to that of him who affirms. 


But I have alſo a reaſon for denying it. Gregory of 


— 
8 Tours, who mentions the conſulate, ſays never a word 
] concerning the proconſulate. And even this procon- 
a ſulate could have laſted only about ſix months. Clovis 
; 
| 


died a year and a half after he was made conſul; and we 


cannot pretend to make the proconſulate an hereditary 
office. In fine, when the conſulate, and if you will 
the proconſulate, were conferred upon him, he was 


— 


; Tome ii. book iii. chap. xuiii. p. 270. 


ſubduing a great part of it by force and open violence, 


already maſter of the monarchy, a and all his rights were 
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The ſecond proof alledged by the Abbé du Bos, is 


the renuntiation made by the emperor Juſtinian, in 
favour of the children and grandchildren of Clovis, of 
all the rights of the empire over Gaul. I could ſay a 
great deal concerning this renunciation. We may judge 
of the regard ſhewn_ to it by the kings of the Franks, 
from the manner in which they performed the condition 
of it. Beſides, the kings of the Franks were maſters, 
and peaceable ſovereigns of Gaul: Juſtinian had not one 
foot of ground in that country; the weſtern empire had 
been deſtroyed a long time before; and the eaſtern em. 
pire had no right to Gaul, but as repreſenting the em- 
peror of the weſt. Theſe were rights to rights; the 
monarchy of the Franks was already founded; the 
regulation of their eſtabliſhment was made; the recipro- 
cal rights of the perſons, and of the different nations WM gra 
who lived in the monarchy, were agreed on; the law MW Pe 


of each nation were given, and even reduced into writing, W Da 
What could therefore that foreign renunciation avail to aff: 
a government already eſtabliſhed? | of 


What can the Abbé du Bos mean by making ſuch WW Qu 
a parade of the declamations of all thoſe biſhops, who Wl cor 
in the midft of the diforder, confuſion, and total ſub- aff 
verſion of the ſtate, as well as in the ravages of conqueſt, ¶ Su 
endeavour to flatter the conqueror? What elſe is implied MW 61 
by flattering, but the weakneſs of him who is obliged 
to flatter? What does rhetoric and poetry prove, but 
the-uſe of thoſe very arts? Is it poſſible to help being 
ſurprifed at Gregory of Tours, who, after mentioning 
the aſſaſſinations committed by Clovis, ſays, that God 
laid his enemies every day at his feet, becauſe he walked 
in his ways? Who doubts but the clergy were glad of 
Clovis's converſion, and that they even reaped great 
advantages from it? but who doubts at the ſame time, ; 
that the people experienced all the miſeries of conqueſt, 
and that the Roman government ſubmitted to that of or 
the Franks? The Franks were neither willing nor able in 
to make a total change, and few conquerors were ever eq 
ſeized with fo great a degree of madneſs. - But, to ren- ce 
der all the * du Bos's conſequences true, they mult 
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not only have made no change amongſt the Romans, but | 
they muſt have even changed themſelves. | 

could undertake to prove, by following this author? g 
method, that the Greeks never conquered Perſia. 1 
would ſet out with mentioning the treaties which ſome 
of their cities concluded with the Perſians: I would 
mention the Greeks who were in Perſian pay, as the 
Franks were in the pay of the Romans. And, if Alex- 
ander entered the Perſian territories, beſieged, took, and 
deftroyed the city of Tyre, it was only a varticulas. 
fair like that of Syagrius. But behold the Jewiſh 
pontiff goes out to meet him. Liſten to the oracle of 
Jupiter Hammon. Recolle& how he had been predicted 
at Gordium. See what a number of towns croud, as it 
were, to ſubmit to him, and how all the ſatraps and 
grandees come to pay him obeiſance. He puts on the 
Perſian dreſs; this is Clovis's conſular robe. Does not 
Darius offer him one half of his kingdom? Is not Darius 
afſaffinated like a tyrant? Do not the mother and wife 
of Darius weep at the death of Alexander? Were 
Quintus Curtius, Arrian, or Plutarch, Alexander's: 
contemporaries? Has not the invention of 5 printing 
afforded us great lights, which thoſe authors wanted? 
Such is the hiltory of the “ eſtabliſhment ha the French | 


6 monarchy i in Gaul.“ 


e HAP. XXV. 
Of the French nobility, 


Tan Abbe. du Bos maintains, that, at the com- 

mencement of our monarchy, there was only one 
order of citizens among the Franks. This aſſertion, fo 
invrious to the noble blood of our principal families, is. 
equally affronting to the three great houſes which ſuc- 
FRY e this realm. The _ of — 


$ See the oy diſcourſe of the Abbe du Box, 


* . 
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grandeur would not therefore be loſt in oblivion, night f. 
and time. Hiſtory would point out the ages when they 1 
were common families; and, to make Childeric, Pepin, g 
and Hugh Capet gentlemen, we ſhould be obliged to d 
trace their pedigree among the Romans or Saxons, that 4 


is, among the conquered nations. f 

This author grounds * his opinion on the Salic law, F 
By this law, he ſays, it plainly appears, that there were Ml 
not two different orders of citizens among the Franks: WW 
it allowed a compoſition Þ of two hundred ſous for the I 0 
murder of any Frank whatſoever; but among the Ro. ot 


mans it diſtingurſhed the king's gueſt, for whoſe death Ml 
it gave a compoſition of three hundred ſous, from the kr 
Roman proprietor, to whom it granted a hundred, and i ;, 
from the Roman tributary, to whom it gave only a fl 
compoſition of forty-five. And, as the difference of ur 
the ' compoſitions formed the principal diſtinction, he WW th 
concludes, that there was but one order of citizens ay 
among the Franks, and three among the Romans. R 
It is aſtoniſhing that his very miſtake did not ſet hin WM ft 
right. In fact, it would have been vaſtly extraordinary WM an 
that the Roman nobility, who lived under the domination WW th. 
of the Franks, ſhould have a larger compoſition, and 
2 perſons of much greater importance than the moſt WW on 
illuſtrious among the Franks, and their greateſt general. WI bei 
What probability is there, that the conquering nation WM .1c 
ſhould have ſo little reſpe& for themſelves, and ſo great f 
a regard for tha conquered people? Beſides, our author 
quotes the laws of other barbarous nations, which prove 
that they had different orders of citizens. Now, it 
would be very extraordinary indeed, that this general 
rule ſhould have failed only among the Franks: This 
ought to have made him conclude either that he did not 
rightly underſtand, or that he miſapplied the paſſages of 
the Salic law; which is n the cale. 


see the eſtabliſhment of the French monarchy, vol, iii. bock b. 
chap. 4. p. 304. | 
1 He cites the 44th title of this law, and the law of the Ripur- 

rians, tit. 7 and 36. : 
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Upon opening this law, we find that che 2 | 
for the death of an antruſtio *, that is, of the king's 
vaſſal, was ſix hundred ſous, and that for the death -f a 
Roman, who was the f king's gueſt, was only three hun. 
dred. We find there that F the compolition for the 
death of an ordinary Frank || was two hundred ſous, and 
for the death of an ordinary Roman g only one hundred. 
For the death of a Roman * tributary, who was a kind 
of bondman or freeman, they paid a compoſition of forty 
five ſous: But I ſhall take no notice of this, na more than 
of the compoſition for the murder of a Frank bondman 
or of a Frank freedman, becauſe this third order of per. 
ſons is out of the queſtion. _ 

What does our author do? He js quite Gilent i in reſpe& 
to the firſt order of perſons among the Franks; that is, 
the article relating to the antruſtio; and afterwards, 
upon comparing the ordinary Frank, for whoſe death 
they paid a compoſition of two hundred ſous, with thoſe 
whom he diftinguiſhes under three orders among the - 
Romans, and for whoſe death they paid different compoe 
ſitions, he finds that there was oats one order of citizens 
among the Franks, and that there were three among the 
the Romans. - 

As this gentleman i is of opinion that there was only 
one order of citizens among the Franks, it would havg 
been lucky for him that there had been only one order 
alſo among the Burgundians, becauſe their kingdom con- 
flituted one of the principal 1 885 of our monarchy. But 


. Qui in truſte dominica eſt,,“ tit. 44. ſeck. 4. and 4 
ates to the 13th formulary of Marculfus de regis antruſtione. See 


alſo tit. 66. of the Salic law, ſect. 3. and 4. and the title 74. and 
the law of the Ripuarians, tit. IT. and the Capitulary of Charles 


the Bald apud Carifiacum, in the year $77, chap. 20. 
_ + Salic law tit. 44. ſec. 6. 
+ Salic law, tit. 44. ſect. 4. 
| Tit. 44. ſect. T. 
$ Tit. 44. fe. 15. | 
* Salic law, tit. 44. ſect. 7. at 
Vou He 0 | | 
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in their codes + we find three ſorts of compoſitions, one 
for the Burgundian or Roman nobility, the other for the 
Burgundians or Romans of a middling condition, and 
the third for thoſe of a lower rank in both nations. He 
has not quoted this law. 

It is very extraordinary to ſee in what manner he 
evades thoſe “ paſſages which preſs him hard on all ſides, 
If you fpeak to him of the grandees, lords, and the no- 
bilkey, theſe, he ſays, are mere diſtinctions of reſpect, and 
got of order; they are things of courteſy, and not prero- 

gatives of law; or elſe, he ſays, thoſe people belonged to 
the king's council; nay, they poſſibly might be Romans: 
but ſtill there was only one order of citizens among the 
Franks. On the other hand, if you ſpeak to him of 


ſome Franks of an inferior rank 1, he ſays they are 


bondmen; and thus he interprets the decree of Childebert. 
But I wk ſtop here a little, to enquire further into this 
decree. Our author has rendered it famous by availing 
| himſelf of it, in order to prove two things: The one |, 
that all the compoſitions we meet with in the laws of 
the Barbarians were only civil intereſts added to corporal 

uniſhments, which entirely ſubverts all the ancient re- 
cords; the other, that all freemen were judged directly and 
immediately by the king ||, which is contradicted by an 
Infinite number of paſſages and authorities that inform ug 
of the 5 * order of thoſe times. 


+ * Si quis quolibet caſu dentem optimati Burgundioni vel 
% Romano nobili excuſſerit, ſolidos viginti quinque cogatur exſol- 
* vere; de mediocribus perſonis ingenuis, tam Burgundionibus 
% quam Romanis, ſi dens excuſſus fuerit, decem ſolidis compona · 
ce tur; de inferioribus perſonis, quinque ſolidis. Art. I. 2. and 3. 
fit. 26. of the law of the Burgundians. 

* Eſtabliſhment of the French monarchy, vol. iii. bock 6, 
chap. 4. and 5. | 

+ lb. chap. v. p. 319. and 320, 

I 1b. chap. iv. p. 307. and 308. | 

J w. p. 309. and in the following chapter, p. 319. and 320. 


S See book viii. + of this work, — 28. and hook ri. 
chap. 5. | 
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This decree, which was made in an aſſembly “ of the 
nation, ſays, that if the judge finds a notorious robber, 
he muſt command him to be tied, in order to be carried 
before the king, / Francus fuerit; but if he is a weaker 
perſon, {debilior perſona), he ſhall be hanged upon the 
ſpot. According to the Abbe du Bos, Francus is a 
freeman, debilior perſona is à bondman. I ſhall defer 
entering for a moment into the ſignifieation of the word 
Francus, and begin with examining what can be under- 
ſtood by theſe words, à weaker perſon. In all languages 
whatſoever, every comparative neceſſarily ſuppoſeth three 
terms, the greateſt, the leſſer and the ſmalleſt. If none 
were here meant but ſreemen and bondmen, they would 
have ſaid à bondman, and not a man of l:fſer power. 
Wherefore debilior perſona does not fignify a bondman, 
but a perſon of ſuperior condition to a bondman. Upon 
this ſuppoſition, Francus cannot mean a freeman, but a 
powerful man; and this word is taken here in that ac- 
ceptation, becauſe among the Franks there were always 
men who had a greater power in the ſtate, and it was 
more difficult for the judge or count to chaſtiſe them. 
This explication agrees very well with a great number 
of capitularies , where we find the caſes in which the 
criminals were to be carried before the king, and thoſe 
in which it was otherwiſe. We IH 

We find in the life of Lewis le Debonnaite + , written 
by Tegan, that the biſhops were the principa cauſe of 
the humiliation of this emperor, eſpecially thoſe who 
had been bondmen, and thoſe who were born among the 
Barbarians. Tegan thus addreſſes Hebo, whom this 


prince had drawn from the ſtate of ſervitude, and made 


— 


9.9 gun colonia convenit et ita bannivimus, ut unuſquiſque 
© judex criminoſum latronem ut audierit, ad caſam ſuanr ambu- 
« Jet ipſum ligare faciat; ita ut fi Francus fuerit, ad noſtram præ- 
« ſentiam dirigatur; et fl debilior perſona fucrit, in loca * - 
Capitulary of Baluſius's edition, tome i. p. 19. | 


of See book xxviii. of this work, chap. 28. and book xxxi. 
ap. 8. 


t Chap. 43 and 44. 1 
. „„ 9 
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Archbiſhop of Rheims. “ What recompence þ did the 
t emperor receive from you for ſo many benefits? He 
©& made you a freeman, but did not ennoble you becauſe 
* he conld not give you nobility, after having given you 
& your liberty.“ 5 

This diſcourſe, which proves ſo ſtrongly the two 
orders of citizens, does not at all confound the Abbe 
du Bos. He anſwers thus“: The meaning of this 
4 paſſage is not, that Lewis le Debonnaire was incapa- 
&© ble of introducing Hebo into the order of nobility, 
c Hebo, as archbiſhop of Rheims, muft have been of 
« the firſt order, ſuperior to that of the nobility.” But 
I leave the reader to judge whether this be not the 
meaning of that paſſage; I leave him to judge whether 
there can be any queſtion here concerning a precedency 
of the clergy over the nobility. * This paſſage proves 
er only,” continues the ſame writer , that the free. 
ec born ſubje&s were qualified as noblemen: in the com- 


ac mon acceptation, noblemen, and men who are freeborn 


« have, for this long time, ſignified the ſame thing.“ 
What! becanſe ſome of our burghers have lately aſſumed 
the quality of noblemen, ſhall a paſſage of thi life of 
Lewis le Debonnaire be applied to this ſort of people? 
And perhaps, continues he till ||, © Hebo had not 
cc been a bondman among the Franks, but among the 
t Saxons, or ſome other German nation, where the 
ec people were divided into ſeveral orders.” Then, be- 
cauſe of the Abbe dn Bos's perhaps, there muſt bare 
been no nobility among the nation of the Franks. But 
he never applied a perhaps ſo badly. We have ſeen that 
Tegan 5 diftinguiſhes the biſhops, who had oppoſed 


Lewis le Debonnaire, ſome of whom had been bond- 


1 qualem remunerationern reddidiſti eil fecit te kberum non 
© nobilem, quod impoſſible eſt poſt libettatem. 7bid. | 
. * Eſtabliſhment of the French monarchy, vol. iii. book vi. chap. 

4. page 3, 6. | | 5 | | 
& * Omnes epiſcopi moleſti fuerunt Lodovico, et matime ii 
© quos e ſervili conditione honoratos habebat, cum his qui ex bar- 
te baris nationibus ad hoc faſtigium perducti ſunt. De geſtis La- 
do vici Pii. cap. 43 et 44. 
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men, and others of a barbarous nation. Hebo belonged 
to the firſt, and not to the ſecond. Beſides, I do not 
ſee how a bondman, ſuch as Hebo, can be ſaid to have 
been a Saxon or a German; a bondman has no family, 
and conſequently no nation. Lewis le Debonnaire ma- 
numiſſed Hebo; and, as bondmen after their manu- 
miſſion embraced the law of their maſters, Hebo was 
become a Frank, and not a Saxon or German. 
I have been hitherto acting offenſively ; it is now | 
time to defend myſelf. It will be objected to me, that 
indeed the body of the antruſtios formed a diſtin& order 
in the ſtate from that of the freemen : But, as the fiefs 
were at firſt precarious, and afterwards for life, this 
could not form a nobleneſs of deſcent, ſinee the prero- 


gatives were not annexed to an hereditary fief. This is 


the objection which induced M., de Valois to think, that 
there was only one order of citizens among the Franks; 
an opinion which the Abbe du Bos has borrowed of 
him, and which he has abſolutely ſpoiled with ſo many 
bad arguments. Be that as it may, it is not the Abbe 
du Bos that could make this objection; for, after having 
given three orders of Roman nobility, and the quality 


of the king's gueſt for the firſt, he could not pretend te 


ſay, that this title was a greater mark of a noble deſcent 
than that of antruſtio. But I muſt give a direct anſwer. 

The antruſtios, or truſty men, were not ſuch, becauſe 
they were poſſeſſed of a fief, but they had a fief given 
them, becauſe they were antruſtrios or truſty men. 
The reader may pleaſe to recolle& what has been faid in 
the beginning of this book. They had not at that 
time, as they had afterwards, the Tame fief; but, if they 
had not that, they had another, becauſe the fiefs were 
given on account of their birth, and becauſe they were 
often given in the aſſemblies of the nation; and in fine, 
becauſe, as it was the intereſt of the nobility to have 
them, it was likewiſe the king's intereſt to give them. 
Theſe families were diſtinguiſhed by their dignity of 
truſty men, and by the prerogative of being qualified to 
vow fealty for a fief. In the following book “, I ſhall 
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ſhew, that by the eircumſtances of time there were free- 
men, who were permitted to enjoy this great prerogative, 
and conſequently to enter into the order of nobility, 
It was not ſo at the time of Gontram, and his nephew 
Childebert; but ſo it was at the time of Charlemagne, 
But though, in that prince's reign, the freemen were not 
incapable of poſſeſſing fiefs, yet it appears by the above- 
cited paſſage of Tegan, that the freedmen were abſolutely 
excluded. Will the Abbe du Bos “, who carries us to 
Turkey to give us an idea of the ancient French nobility ; 
will he, 1 ſay, pretend that they ever complained in 
Turkey of the elevation of people of low birth to the 
honours and dignities of the ſtate, as they complained | 
under Lewis le Debonnaire and Charles the Bald? 
There was no complaint of this kind under Charle- 
magne, becauſe this prince always diftinguiſhed the an- 
cient from the new families; which Lewis le Debon- 
naire and Charles the Bald did not. | | 
The public ſhould not forget the obligation it has to . 
the Abbé du Bos for ſeveral excellent performances. It ti 
is by theſe works, and not by his hiſtory of the eſtabliffi- th 
ment of the French monarchy, we ought to judge of P 
his merit. He fell into very great miſtakes, becauſe he ſc 
had more in view the Count of Boulanviller's works hi 
khan his own ſubject. | . th 
- From all theſe criticiſms I ſhall draw only one reflec- T 
tion: If ſo great a man was miſtaken, what ought not I 
to fear? | Mo 


+ Bgabliſhment of the French monarchy, vol. wii. bock vi, i 8 
Wap. 4. page 30% V 
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THE counts at feſt were ſent into the diſtrict, 0 

0 for a year; but they ſoon purchaſed the continua- 

It tion of their offices. Of this we have an example in 
1 the reign of Clovis's' grandchildren. A perſon named 
f Peonius * was count in the city of Auxerre; he ſent his 

0 ſon Mommulus with money to Gontram, to prevail upon 
0 him to continue him in his employment; the ſon gave 


the money for himſelf, and obtained the father's place. 
— The kings had already begun to ſpoil their own favours. 
I Though by the laws of the kingdom the fiefs were 
precarious, yet they were neither given nor taken away 
m a capricious and arbitrary manner ; nay, they were 
i. generally one of the principal ſubje&s debated in the 
| national aſſemblies. It is natural however to imagine 
that corruption had ſeized this, as well as the other 
article, and that the poſſeſſion of the fiefs, like that of 
the counties, was continued for money. 
I ſhall ſhow in the courſe of this book 1, that, in- 
dependently of the grants which the princes made for 
a certain time, there were others in perpetuity. The 
court wanted to revoke the grants 2 had been . 


8 * Gregor of To kw 46 
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This occaſioned a general diſcontent in the nation, and 
was ſoon followed with that revolution famous in the 
Erench hiſtory, whoſe firſt epoch was the amazing ſpec- 
tacle of the execution of Brunechild. EE: 
It appears at firſt extraordinary, that this queen, who 
was daughter, ſiſter, and mother to ſo many kings, a 
princeſs to this very day famous for works worthy of an 
zdile or a Roman proconſul, born with an admirable 
genius for affairs, endowed with qualities ſo long re. 
ſpected, ſhould ſee herſelf of a ſudden “ expoſed to fo 
tedious, ſo ſhameful, ſo a cruel a puniſhment, by a 
king + whoſe authority was but indifferently eſtabliſhed 
in the nation, if ſhe had not incurred that nation's diſ- 
pleaſure for ſome particular cauſe. Clotarius reproached 
her þf with the murder of ten kings: but two of them he 
had put to death himſelf: the death of ſome of the 
others was owing to chance, or to the villainy of another 
queen, and a nation that had permitted Fredegunda || 
to die in her bed, that bad even oppoſed the puniſhment 


of her flagitious crimes, ought to have been very indiffe. 


rent in reſpe& to thoſe of Brunechild. 1 | 
She was put upon a camel, and led ignominiouſly 
through the army; a certain fign that ſhe had given 
great offence to that army. Fredegarius relates, that 

18 $, Brunechild's favourite, ſtripped the lords of 
their property, and filled the Exchequer with the plun- 
der; that he humbled the nobility, and that no perſon 
could be ſure of continuing in any office or employment. 
The army conſpired againſt him, and he was ſtabbed 


in his tent; but Brunechild, either by revenging his 


9 Fredegarius's chronicle, chap. 43. 
+ Clotarius II. ſon of Chilperic, and father of Dagobert. 
$ Fredegarius's chronicle, chap. 44. . 

# See Gregory of Tours, book viii. chap. 3 t. 


8 Se va illi fuit contra perſonas iniquitas, fiſco nimium tribuens, 
4 de rebus perſonarum ingenioſe fiſcum vellens implere——ut 


cc nullus reperitetur qui} gradum quem arripuerat potuiſſe adſu- 


mere, Fredeg. chron; chap. 27. in the year 605. 


| 
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death *, or by purſuing the ſame plan, became every day 


more odious to the nation F. 


Clotarius, ambitious of reigning alone, inflamed more - 


over with the moſt furious revenge, and ſure of petiſhing 


if Brunechild's children got the upper hand, entered into 


a conſpiracy againſt himſelf; and, whether, it was owing to 
ignorance, or to the neceſſity of his circumſtances, he be- 


came Brunechild's accuſer, and made a terrible example 


of that princeſs, 


Warnacharius had been the very ſoul of the conſpiracy 


formed againſt Brunechild, being at that time mayor of 
Burgundy, he made Clotarius conſent + that he ſhoald 


not be diſplaced while he lived. By this means the 


mayor could no longer be in the ſame caſe, as the Freheli 


lords before that time; and this authority began to ren. | 


ter itſelf independent of the regal dignity. „ 

It was Brunechild's unhappy regency which had 
exaſperated the nation. As long as the laws ſubſiſted in 
their full force, no one could complain for having been 


deprived of a fief, ſince the law did not beſtow it upon 


him in perpetuity. But, when fiefs came to be acquired 
by avarice, by bad praQtices and corruption, they come 
plained of being deprived, by irregular means, of things 
that had been irregularly acquired. Perhaps, if the 
public good had been the motive of the revocation of 


theſe grants, nothing would have been ſaid; but they = 


made a ſhow of order, without concealing the corruption gz, 


the fifcal rights were claimed, in order to laviſh the 


public treaſure, and grants were no longer the reward or 


the encouragement of ſervices. Brunechild, through a 


corrupt ſpirit, wanted to reform the abuſes of the ancient 
corruption. . Her caprices did not proceed from weak- 


neſs; the vaſfals and the great officers, thinking themſelves 


in danger, prevented their own by her ruin. 


* Thid. cap. 28, in the year 607. 


f Ibid cap. 41. in the year 613. © Burgundiz arones, tans. 


: epiſcopi quam ceteri leudes, timentes Brunichildum, et odium 
in eum habentes, conſilium inientes, &c.” | _ 45 


I Ibid, chap. 42. in the year 613. © Sacramento a Clotaris. 


te accepto, ne unquam vitæ ſuæ temporibus degradaretur.” 
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We are far from having all the records of what was 
tranſacted in thoſe days; and the writers of chronicle, 
who underſtood very near as much of the hiſtory of their 
time, as our country clowns know of ours, were extreme. 
ly barren. And yet we have a conſtitution of Clotarius, 
given in the council * of Paris for the reformation of 
abuſes +, which ſhows that this prince put a ſtop to the 
complaints that had occaſioned the revolution, On the 
one hand, he confirms þ all the grants that had been made 
or confirmed by the kings his predeceſſors, and on the 
other, he ordains || that whatever had been taken from 
his vaſſals ſhould be reſtored to them. 85 

This was not the only conceſſion the king made in 
this council; he enjoined, that whatever had been inno- 
vated, in oppoſition to the privileges of the clergy, ſhould 
be corrected *, and he moderated the inflience of the 
court in the elections + of biſhops. He even reformed 
the fiſcal affairs, ordaining that all the new cenſuſes þ: 
ſhould be aboliſhed, and that they ſhould not levy any 
toll || eſtabliſhed ſince the death of Gontram, Sigebert, 
and Chilperic; that is, he aboliſhed whatever had been 
done during the regencies of Fredegunda and Brune- 


© * Some time after Brunechild's execution in the year 615. See 
Baluſius's edition of the capitularies, page 21. 

+ © Qnz contra ra: ionis ordinem acta vel ordinata ſunt, ne in 
* antea, quod avertat divinitas, contingant, diſpoſſuerimus, Chri®5 
præſule, per hujus edicti tenorem generaliter emendare. I. 
art. 16. | | | ; 

bid. art. 17. | | | : 

Et quod per tempora ex hoc prætermiſſom eff, vel dehine 

« perpetualiter obſervetur.“ „ 2 

t © Ita ut epiſcopo decedente, in loco ipſius, qui a metropoli- 
« tario ordinari debet, cum principalibus a clero et populo eligatur; 
tt et fi perſona condigna fuerit, per ordinationem principis ordine- 
© tur: vel. certe ſi de palatio eligitur, per-meritum perſonæ et doc- 
© trine ordinetur. bid. art. I. | | | 


4 * ubicunque cenſus novus impie additus eſt, emendetur.“ 


1 ibid. art, 9. 
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child. He forbade the driving of his cattle * to graze 
in private people's grounds; and we fhall preſently ſee 


that the reformation was ſtill more general, and extended | 


even to civil affairs, 
CHAP. II. 
How the civil government Was reformed. 


H ITHERTO the nation had given marks of impa- 
tience and levity, in reſpe& to the choice or con- 
duct of her maſters; ſhe had regulated their differences, 
and obliged them to come to an agreement amongſt 
themſelves. But now ſhe did what before was quite 


unexampled; ſhe caſt her eyes on her actual ſituation, 


examined the laws coolly, provided againſt their inſuffi. 
ciency, put a ſtop to violence, and moderated the regal 
wer. 5 TY | 

The maſculine, bold, and infolent regencies of Fre- 
degunda and Brunechild, had leſs ſurpriſed than warned 
the nation. Fredegunda had defended her villainies by 
new villainies; ſhe bad juſtified her poiſonings and aſſaſſi- 
nations by poiſonings and aſſaſſinations, and had behaved. 
in ſuch a manner, that her ourrages were rather of a pri- 
vate than public nature. Fredegunda did more miſchief; 
Brunechild threatened more. In this criſis, the nation 
was not ſatisfied with ſetting the feudal government to 


rights, ſhe was alſo determined to ſecure her civil govern- 


ment; for the latter was rather more corrupt than-the 
former; and this corruption was ſo much the more dan- 
gerous, as it was more ancient, and depended more, in 
ſome meaſure, on the abuſe of manners than on that of 

laws. 55 3 ES | 8 
The hiſtory of Gregory of Tours ſhews us, on the one 
hand, a fierce and barbarous nation, and, on the other, 
kings of as bad a character. Theſe princes were bloody, 
unjuſt, and cruel, becauſe all the nation were ſg, If 


wid. art. 21, 


* . 
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Chriſtianity feemed ſometimes to ſoften them, it wag 
enly by the terror which this religion imprints on the 
guilty; the church ſupported herſelf againſt them by the 
miracles and prodigies of her ſaints. The kings were 
not addicted to ſacrilege, becauſe they dreaded the puniſh. 
ments infliged on ſacrilegious people; but this excepted, 
they committed, either in their paſſion or in cool blood, 
all manner of crimes and injuſtice, becauſe in theſe the 
revengeſul hand of the Deity-did not appear ſo viſible, 
The Franks, as I have already obſerved, bore with bloody 
kings, becauſe they were fond of blood themſelves; they 
were not affected with the wickedneſs and extortions of 
their princes, becauſe this was their own character. 
There had been a great many laws eſtabliſhed, but the 
king rendered them all uſeleſs by a kind of letters called 
precepts *, which ſubverted thoſe laws: Theſe were in 
the nature of the reſcripts of the Roman Emperors, 
whether it be that our kings borrowed this uſage of 
them, or derived it from their own natural diſpoſition, 
We ſee in Gregory of Tours, how they committed mur- 
ders in cool blood, and put the accuſed to death, who 
had not been ſo much as heard; they gave precepts + 
for illicit marriages; they gave them for depriving 'rela- 
tions of their rights; and they gave them, in fine, to qua- 
lify men to marry conſecrated virgins. They did not 
indeed make laws of their own authority, but they ſuſ- 
pended the execution of thoſe that had been already 
made. | | | | 
- :Clotarius's conſtitution redreſſed all theſe grievances: 
no one 4 could any longer be condemned without being 
heard; relations || were made to ſucceed according to the 


They were orders which the king ſent to the judges to do or 
to tolerate things contrary to law. Sh | : 

+ See Gregory of Tours, book iv. page 227. Both our hiſto- 
ry and the charters are full of this; and the extent of theſe abuſes 
. appears eſpecially in Clotarivs's conſtitution, inſerted in the edition 

of the capitularics made to reform them. Baluſius's edition, 

4 Article 22. 

I Ibid, article 6. 
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gious women were made null *, and thoſe who had ob- 


tained and made uſe of them were ſeverely, puniſhed. _ 
We might know perhaps more exactly his determinations '- 


with regard to theſe precepts, if the thirteenth and the 


two next afticles of this decree had not been loſt through 


the injury of time. We have only the firſt words of this 
thirteenth article, ordaining that the precepts ſhall be 
obſerved, which cannot be underſtood of thoſe: he had 
juſt aboliſhed by the ſame law. We have another con- 
ſtitution + by the ſame prince, which is relative to his 
decree, and correQs in the ſame manner every article of 
the abuſes of the precepts. - _ 7 | 
True it is that Baluſius, finding this conftitution with- 
out date, and without the name of the place where it 
was given, attributes it to Clotarius I. But I ſay it be- 
longs to Clotarius II. for three reaſons. 1. It ſays that 
the king will preſerve the immunities granted | to the 
churches by his father and grandfather. What immu- 
nities could the churches receive from Childeric grand- 
father of Clotarius 1. who was not a Chriſtian, and who 
lived even before the foundation of the monarchy? But 


if we attribute this decree to Clotarius II. we ſhall find 


his grandfather to have been this very Clotarius I. wo 


made immenſe donations to the church, with a view of 


expiating the murder of his ſon Cramne, whom he had 
ordered to be burnt, together with his wife and children, 

2. The abuſes redreſſed by this conſtitution were ſtill 
ſubſiſting after the death of Clotarius I. and were even 
carried to their higheſt extravagance during the weakneſs 


of Gontram's reign, the cruelty of that of Chilperic, and 


the execrable regencies of Fredegunda and Brunechild. 
Now, is it poſſible that the nation could have bore with 


een, nt ei hs 

+ In Baluſius's edition of the capitularies, tome i. page 7. 

4 In the preceding book 1 have made mention of theſe immu- 
nities, which were grants of judicial rights, and contained prohi- 
bitions to the regal judges to perform any function in the territory, 
and were equivalent to the erection or grant of a fie 
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grievances ſo ſolemnly proſcribed, without ever complain. 
ing of the continual repetition of thoſe grievances? It is 
_ poſſible that ſhe could forbear doing at that time what 
ſhe did afterwards, when Childeric II. renewing the old 
oppreſſions , ſhe preſſed him to ordain F that the law 
and cuſtoms ſhould be complied with as formerly in ju. 
dicial proceedings. | | . 5 
In fine, as this conſlitution was made to redreſs griev. 
ances, it cannot relate to Clotarius I. ſince there were 
no complaints of this kind in his reign, and his authority 
was well eſtabliſhed throughout the kingdom, eſpecially 
at the time in which they place this conſtitution; where. 
as it agrees very well with, the events which happened 
during the reign of Clotarius II. which produced a re- 
volution in the political ſtate of the kingdom. We muf 


glear up hiſtory by the laws, and the laws by hiſtory. 


HAP. II. 
| Authority of the mayors of the palace. 
] TOOK notice that Clotarius 11. had promiſed not fn 


1 deprive Warnacharius of his mayor's place during 
life. This revolution had another effect; before this 
time the mayor was the king's officer, but now he became 
the officer of the people; hie was choſen before by the 
king, and now by the nation. Before the revolution, 
Protarius had been made mayor by Theodoric, and Lan- 
derie by Fredegunda; but 9 after that, the mayors 
were choſen by the nation 7. fd 


, * He began to reign towards the year $70. 
+ See the life of St. Leger. wes; 
I © Infſtigante Brunechilde, Theodorica jubente.”” Fredegarius, 
chap. 27. in the year 6. | - | 
$ Geſia rera Francorum, cap. 36. 
* Sec Fredegarius's chronicle, chap. 54. in the year 616, and 


- 


his anonymous continuator, chap. 101. in the year 695. and chap, 


IO5, in the year 715. Aimoin, book iv. chap. 15. Eginhard, life 
of Charlemagne, chap. 48. Geſta rerum Francorum, chap. 43. 
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We mult not therefore confound, as ſome authors have 
done, theſe mayors of the palace with thoſe who were 


— 


poſſeſſed of this dignity before the death of Brunechild; 
the king's mayors with thoſe of the kingdom. We ſee 
by the law of the Burgundiane, that among them the 
office of mayor was not one of the firſt in the ſtate “, 
vor was it one of the moſt eminent under the firſt kings 
of the Franks . ' „ 

Clotarius removed the apprehenſions of thoſe who 
were poſſeſſed of employments and fiefs; and, when after 


the death of Warnacharius || he aſked the lords afſembled 


at Troyes, who is it they would put in his place? they 
cried out they would chuſe no one; and, petitioning for 
his favour, they entruſted themſelves entirely into his 


hands. | 


* 


Dagobert reunited the whole monarchf in the ſame 


manner as his father; the nation had a thorough confi- 
dence in him, and appointed no mayor. This prince, 
finding bimſelf at liberty, and elated by his victories, re- 


ſumed Brunechild's plan. But this ſucceeded fo ill, that 


the vaſſals of Auſtraſia let themſelves q be beaten by the 


Sclavonians, and returned home, ſo that the marches of 


Auſtraſia were left a prey to the barbarians. 


He determined then to make an offer to the Auſtra- 
fians of reſigning Auſtraſia to his ſon Sigibert, toge- 


ther with a treaſure, and to put the government of the 


kingdom and of the palace into the hands of Cunibert 


| see the law of the Burgundians in pref. and ſupplement 2. te 


F See Gregory of Tours, book ix. chap. 36. 


4 « Eo atino Clotarius cum proceribns et leudibus Burgundia 
te Trecaſſinis conjungitut; Cum eorum eſſet ſolicitus, ſi vellent, jam 


t Warnacharia diſceſſo, alium in ejus honoris gradum ſublimare. 


« Sed omnes unanimiter denegantes ſe nequaquam velle majorem 
domus eligere, regis gratiam obnixe petentes, cum rege tranſe- 
gere. FHredegarias's chronicle, chap. 54+ in the year 620, 


$ © Iſtam victoriam quam Winidi contra Francos meruerunt, 


non tantum Sclavinorum fortitado obtinuit, quantum dementatio 
1 Auſtraſiorum, dum ſe cernebant cum Dagoberto odium incurriſſe, 
* et aſſidue expoharentur.” Fredegarius's chrenicle, chap. 68. in the 
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biſhop of Cologne, and of the Duke Adalgiſus. Frede. 
garius does not enter into the particulars of the conven- 
tions then made; but the king confirmed them all by 
charters, and Auſtraſia was immediately ſecured from 
danger od I OMEN | 
Dagobert, finding himſelf near his laſt end, recom. 
_ mended his wife Nentechildis and his fon Clovis to the 
care of Aga. The vaſſals of Neuſtria and Burgundy 
choſe this young prince for their king T. Ega and 
 'Nentechildis had the government of þ the palace; they re- 
ſtored whatever Dagobert had taken ||; and complaints 
ceaſed in Neuftria and Burgundy, as they had ceaſed 
before 4n Auſtraſia. : | | 
After the death of ZEga, the queen Nentechildis 5 en- 
gaged the lords of Burgundy to chuſe Floachatus for their 
mayor. The latter diſpatched letters to the biſhops and 
chief lords of the kingdom of Burgundy, by which he 
promiſed to preſerve their honours and dignities * for 
ever, that is, during life. He confirmed his word by 
oath. This is the period , at which the author of 
the treatiſe of the mayors of the palace fixes the admini- 
{tration of the kingdom by thoſe officers. 5 
Fredegarius, being a Burgundian, has entered into a 


more minute detail as to what concerns the mayors of 


Burgundy, at the time of the revolution of which we 
are ſpeaking, than as to what relates to the mayors of 
Auſtraſia and Neuſtria. But the conventions made in 


1 Deinceps Auſtraſſi, eorum ſtudio, limitem et regnum Fran- 
t corum contra Winidos utiliter defenſaſſe noſcuntur.“ Fredega- 
rus's chronicle, chap. 75. in the year 63. | | 
+ Fredegarius's chronicle, chap. 79. in the year 638. 
I Ibid. 5 I Ibid. chap. 80. in 639. 
5 Ibid. chap, 89. in the year 647. 
bid. cap. 89. © Floachatus cunctis ducibus a regno Burgun- 
« Jiz ſeu et pontificibus, per epiſtolam etiam et ſacramentis fir- 
<.mavit unicuique gradum honoris et dignitatem, ſeu et amicitiam, 


« perpetuo conſervare. JE I. Lo ks | 

+ © Deinceps a temporibus Clodovei, qui fuit filius Dagoberti 
. * inclyti regis, pater vere Theodorici, regnum Francorum dect- 
« dens, per majores domus ccepit ordinarii. De majoribus domus regis, 


* | 


» 
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Burgundy were for the very ſame reaſons agreed to in 
Neuftria and Auſtraſia. 


The nation thought it ſafer to lodge _ power m | 


hands of a mayor, whom ſhe choſe herſelf, and to whom 
ſhe might preſcribe conditions, than i in * of a king 
whoſe power was hereditary. ts MS a 


"CHA P. IV. 
Of the g genius of the nation in regard to the mayor. 25 


A GOVERNME NT, in which a nation that had 
an hereditary king, choſe a perſon who was to 
exerciſe the royal authority, ſeems very extraordinary z 
but, independently of the elreumſlances of thoſe times, 
1 find that the notions of the Franks in this reſpe& were 
derived from a higher ſource. } 

They were deſcended from the Germans, of whom 
Tacitus ſays *, that in the choice of their king they were 
determined by his nobility, and in that of their leader, by 
his valour. This gives us an idea of the kings of the firſt 


race, and of the mayors of the palace; the former were 


hereditary, the latter elective. 


No doubt but thoſe princes, who ſtood up in the affem- 7 


bly of the nation, and offered themſelves as the conductors 


of an enterpriſe to ſuch as were willing to follow them, 
united generally in their own perſon both the king's au- 


thority and the mayor's power. By their noble blood 
they had attained the royal dignity; and, their valour 
having proeured them ſeveral followers who pitched upon 


them for their leaders, this gave them the power of mayor. 
By the royal dignity our firſt kings preſided in the courts 


and aſſemblies, and gave laws with the conſent of thoſe 


aſſemblies; by the dignity of Duke or leader they enter- 


ed upon expeditions, and commanded the armies. « _ 
In order to be acquainted with the genius of the primi- 


tive Franks 1 in this reſpect, we have only to caſt an eye on 


ce « Reges ex pobilitate, duces ex  virtute fumune,” De morib. © 
Gere: 6 
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the conduct * of Argobaſtes, a Frank by nation, on 


whom Valentinian had conferred the command of the 
army. He ſhut the Emperor up in his own palace, where 
he would not ſuffer any perſon whomſoever to ſpeak to 
him concerning either civil. or military affairs. Argo- 


baſtes did at that time what was afterwards practiſed by 


the Pe * ns. 
CHAP. v. 
In what manner the mayors obtained the command of the 
armies. 


A 8 long as the kings commanded their armies in per- 


fon, the nation never thought of ehufing a leader, 


Clovis and his four ſons were at the head of the Franks, 


and led them on through a long ſeries of victories. The. 


obald ſon of Theodobert, a young, weak, and fickly | 


prince, was the firſt + of our kings that confined himſelf 
to his palace: He refuſed to engage in an expedition in 
Italy againſt Narſes, and he had ike mortification to fee 
the Franks f chuſe themſelves two chiefs, who led them 
againſt the enemy. Of the four ſons of Clotarius I. Gon- 
tram || was the leaft fond of commanding his armies; the 
other kings followed this example, and, in order to intruſt 
the command without danger into other hands, they 
conferred it upon ſeveral chiefs or dukes 5. 

Innumerable were the inconveniences which thence 


aroſe; all diſcipline was loſt, no one would any longer 


* See Sulpicius Alexinder, i in Gregory of 2 W ii. 


; F + In the year 552. 


|< Leutharis vero et Butilinus, tametſi it regi 1 minims 
er placebat, belli eum eis focietatem inicrunt.” e book i le 


Gregory of Tours, book iv. chap. 9. 


Gontram did not even march againſt Gondovald, who ſtyled 
himſelf ſon of Clotarius, and claimed his fhare of the kingdom. | 


§ Sometimes to the number of twenty. Se Gregory of Tours, 
book v. chap. 27 book viii. chap. 18. and 30. book x. chap. 3. 
Dagobert, who had no mayor in Burgundy, obſerved the ſame 
policy, and ſent againſt Gaſcons ten dukes, and ſeveral counts 
| who had no dukes over them. Fredegarius's chronicle, chap. j S. in 
the year 636. | | PSF. 
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obey. The armies were dreadful only to theis own 


country; they were loaden with ſpoils, before they had 
reached the enemy. Of theſe miſeries we have a very | 


lively picture in Gregory of Tours. «© How ſhall we 


« be able to obtain a viRtory,” ſaid Gontram +, „ we 


« who do. not ſo much as keep what our anceſtors ac- 
« quired? Our nation is no longer the ſame———” 


Strange, that it ſhould be on the decline ſo early as the 


reign of Clovis's grandchildren! 


It was therefore natural that they ſhould determine at 


laſt upon an only duke, a duke who was to be veſted 
with an authority over this prodigious multitude of 
feudal lords and vaſſals, who were now become ſtrangers 
to their own engagements; a duke who was to eſtabliſh 


the military diſcipline, and to put himſelf at the head 


of a nation unhappily practiſed in making war againſt 


itſelf. This power was conferred on the mayors of the 5 


palace. 
The origi inal function of the mayors of the palace was 


te —— of the king's houſehold. They had 
te 


rwards, in conjunction f with other officers, the 


political government of the fiefs, and at length they ob- 
tained the ſole diſpoſal of them. They had alſo the 


adminiſtration of military affairs, and the command of 
the armies; and theſe two employments were neceſſarily 


connected with the other two. In thoſe days it was 


much more difficult to raiſe than to command the ar- 


mies; and who but the diſpenſer of favours could have 
this authority? In this martial and independent nation, 


it was prudent to invite, rather than to compel; prudent 


to give away or to promiſe the fiefs that ſhould happen 
to be vacant by the death of the poſſeſſor; prudent, in 
fine, to reward continually, and to cauſe preferences to 
be dreaded. It was therefore right that the perſon, who 


bad the — of the A ſhould allo be ge. 


neral of the _ 


* cg. of Tours, book vi ch. 30. & book n. ch. 3 
+ this. 
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c HAP. VI, 


Second epocha f the —— of our kings of the firſt race, 
FTER the execution of Brunechild, the mayors 


were adminiſtrators of the kingdom under the 
kings;. and though they had the management of the 
war, yet the kings were always at the head of the armies, 
and the mayor and the nation fought under their com- 
mand. But the victory * of Duke Pepin over Theodo- 
ric and his mayor completed + the degradation of our 
kings, and that | which Charles Martel obtained over 
Chilperic and his mayor Rainfroy confirmed it. Au- 
ſtraſia triumphed twice over Neuſtria and Burgundy; 
and, the mayoralty of Auſtraſia being annexed as it were 
to the family of the Pepins, this mayoralty and family 
became greatly ſuperior to all the reſt. The conquerors 
were then afraid left ſome perſon. of credit ſhoulg ſeize 
the king's perſon, in order to excite diſturbances, For 


this reaſon they kept || them in the royal palace as in a 


kind of priſon, and once a-year they ſhowed them to 


the people. There they made ordinances, but 5 theſe 


were ſuch as were dictated by the mayor; they anſwered 
ambaſſadors, but the mayer made the anſwers. This is 
the time mentioned by * hiftorians of the government 


of the mayors over the kings, whom they held in Toh 


| Joon 


ba See the annals of Metz in the year 687 and 688. 
I © lllis quidem nomina regum imponens, ipſe totius regni has 
* bens, privilegium, &c. Annals of Metz in the year 695. 


1 Annals of Metz in the year 719. 


A fe Sedemque illi regatem fob ſua ditione concellie. Did. 


anno 719. 


S Ex chronico Centuleſi, Hb. ii. Ut refponfa quz erat doce 


tus, vel potius juſſus, ex ſua velut poteſtate, redderet. 


* Annals of Metz, anno 6gr. Anno principatus Pipini 
„ ſyper Theodoricum.“ Annals of Fuld, or of Lauriſhan. 
| © Pippinus dux «or ei obtinuit regnum Francorum per anne 

« 27 cum regibus ſibi ſubj | 


q 5 
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The extravagant paſſion of the nation for Pepin's fa- 
mily went ſo far, that they choſe one of his grandſoris 


| who was yet * an infant for mayor; they put him over 


ene Dagobert, that is, one phantom over another. 74 


e H A P. vi. 


Of the great offices ad. chi under the mayore of the palas 
THE mayors of the palace were far from reviving the 


precariouſneſs of poſts and employments; for indeed 
their power was owing to the protection which in this 
reſpe&t they had granted to the nobility. Hence the 


great offices were continued to be given for life, and this 


uſage was every day more firmly eſtabliſhed. 


But I have ſome particular refleQions to tnake here in 938 
reſpe to fiefs; and in the firſt place, I do not queſtion 


but moſt of them became hereditary from this time. 


In the treaty of Andeli +, Gontram and his nephew 1 


Childebert engage to maintain the donations made to the 


vaſſals and churches by the kings his predeceſfors, and 


ave i is given to the | wives, daughters, and widows of 


kings, to diſpoſe by will and in perpetuity of whatever 


they hold of the exchequer. 


Marculfus wrote his formularies at the time [| of the N 


W We find * in gear the kings made 


u poſthæe Theudoaldus flius ejus (Grimoaldi) parvulus in 


loco ipſius, cum prædicto rege Dagoberto, majordomus palatii 


effectus eſt.” The * continnator of Fredegarius in the 
year 714, ch. exliv. 


+ Cited by Gregory of. Tours, book ix. See alſo the edict of 
Clotarius II. in 615. art. xvi. 


| « Ut fi quid de agris fiſcalibus vel ſoetiebus arque ould | 


pro arbitri ſui voluntate, facere aut cuiquam confers A 
* fixa ſtabilitate, perpetuo conſervetur.“ 


See the 24th and the 34th of the firſt book. 


$ See the 14th formulary of the firſt book, which i is equally | 


applicable to the fiſcal eſtates given directly and in perpetuity, or 


given at firſt as a benefice and afterwards in perpetuity, * ficut ab 


8 es aut a fiſco noſtro fuit — 8 See alſo che 1 * formula. ib. 
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donations both to the perſon and to his heirs; and, az ie 
the formularies are images of the common actions of life, Wl nob 
they prove that part of the fiefs were become hereditary vers 


towards the end of the firſt race. They were far from 7 
having in thoſe days the idea of an unalienable demeſne; ade 
this is a modern thing, which they knew neither in was 
theory nor practice. fort 


In proof hereof we ſhall preſently produce no leſs than bon. 
poſitive facts; and, if I can ſhow a time in which there MW fo 
were no longer any benefices for the army, nor any ri 

funds for its ſupport, we muſt certainly conclude that MW of 
the ancient benefices had been alienated. The time I twe 
mean is that of Charles Mattel, who founded ſome new the 
fiefs which we ſhould carefully dillinguiſn from thoſe of Wl hu 


the earlieſt date. a | 
When the kings began to make grarits in perpetuity, on! 
either through the corruption which crept into the go. 1 


vernment, or by reaſon of the conſtitution itſelf, which- vaſ 
continually obliged the kings to confer rewards; it was did 
natural that they ſhould begin with giving the perpetuity he 
of the fiefs, rather than of the counties: for to deprive his 


themſelves of ſome acres of land was no great matter; tio 
but to renounee the right of diſpoſing of the great offices to 
was diveſting themſelves of their very power. for 

; cal 

5 | S BY 

| fo 

tn what manner the alldial PR were changed into by 


fee. 
Tus manner of changing an allodial eſtate into 2 


8 fief may be ſeen in a formulary of Marculfus * At 
The owner of the land gave it to the king, who reſtored | 
it to the donor by way of uſufruct, or beneſice, and then 
the latter nominated his heirs to the king. 
In order to find out the reaſons which induced them 
thus to change the nature of tbe allodia, I muſt trace 


7 Book i. formulary 13. 
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the ſource of the ancient prerogativee of our nobility ; a 
nobility who, for theſe eleven centuries, have been cos. 
vered with duſt, ſweat, and blood, | 
Thoſe who were ſeized of ficfs enjoyed very great 
advantages. The compoſition for the injuries done them 
was greater than that of freemen. It appears by the 
formularies of Marculfus, that it was a privilege be- 
longing to the king's vaſſal, that whoever killed him 
ſhould pay a compoſition of ſix hundred ſous. This 
privilege was eftabliſhed by the Salic law *, ahd by that 
of the Ripuarians +; and, at the ſame time that theſe 
two laws ordained a compoſition of fix hundred ſous for 
the murder of the king's vaſſal, they gave but | two 
hundred for the murder of a perſon freeborn, if he was 
a Frank or barbarian living under the Salic law, and 
only one hundred for a Roman. | 
This was not the only privilege belonging to the king's 
vaſſals. When || a man was ſummoned in court, and 
did not make his appearance, nor obey the judges orders, 
he was appealed before the king ; and, if he perſiſted in 
his contumacy, he was excluded from ( the king's protec- 
tion, and no one was allowed to entertain him, or even 
to give him a morſel of bread. Now, if he was a per- 
fon of an ordinary condition, his goods * were conſiſ- 
cated; but, if he was the king's vaſſal, they were not . 
The firſt by his contumacy was deemed ſufficiently con- 
ricted of the crime, the ſecond was not; the former | 
for the ſmalleſt crimes was obliged to undergo the trial 
by boiling water, the latter || was condemned. to this 


* Tit. xlvi. See allo tit. avi. ſeR. 3 and 4, and tit. Ixxiv. 
+ Tit. ii. 


| See alſo the law of the Ripuarians, tit. vii. and the Salic 8 
tit. xliv. art. 1 and 4. 


| Galic law, tit. 59 & 76. 
| 3 Extra ſermonem regis. Salic lau, fit. 59 and 76, 
'* 1b. tit. 59. ſet. 1. | | 
+ lb. tit. 76. ſet. 1. 
4 Ib. tit. 56 & 59. 


| Ib. cit. 76. TRY e 


trial only in the caſe of murder; ia fine, the king's 
vaſſal + could not be compelled to ſwear in court againſt 
another vaſſal. Theſe privileges augmented daily, and 
the capitulary of Carlomanus 1 does this honour to the 
king's vaſſals, that they ſhall not be obliged to ſwear in 
| perſon, but only by the mouth of their own vaſſals. Be. 
fides, when a perſon who had theſe honours did not re. 

air to the army, his puniſhment was to abſtain from 
— meat and wine as long as he had been abſent from 
the ſervice; but a freeman ||, who neglected to follow his 
count, paid a compoſition g of fixty fous, and was re- 
duced to'a ſtate of ſervitude till he paid it. 

It is very natural therefore to think that thoſe Franks 
who were not the king's vaſſals, and much more the 
Romans, became fond of entering into the ſtate of vaſſal. 
age; and, that they might not be deprived of their 


demeſnes, 'they deviſed the uſage of giving their allodium 


to the king, of receiving it from him afterwards as a 
fief, and of nominating him to their heirs. This uſage 
was always continued, and took place eſpecially during 
the diſorders of the ſecond race, when every body itood 
in need of a protector, and wanted to incorporate him- 
ſelf with * the other lords, and to enter as it were into 
the feudal monarchy, becauſe the 3 no longer 


exiſted. 
This continued under the third race, as we find by 


| ſeveral + charters: whether they gave their allodium, and 
reſumed it by the ſame act, or whether it was declared 
an allodium, and afterwards acknowledged as a fief, 


| e called Sefs of K 


+ Ih. tit. 10 ſect. 2. 
4 Apud Vernis Palatium, in the year 883, art. 4 & IT. 
| Capit. of Chaelam « anno 812. art. 1 & 37, | 


$ Heribannum. 
* Non infirmis religuet heredibus, Pa Lambert carte, in Du 


| . Cange on the word Alodis. 


+ See thoſe quoted by Du Cange in "fs weed Alodis, and 
thoſe produced by e in dis treatiſe of allodial lands, . 14. 
and the following. | 
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This does not imply, that thoſe who were ſeized of 
fiefs adminiſtered them like prudent fathers of families; 
for though the freemen grew defirous of being poſſeſſed 
of fiefs, yet they managed this ſort of eſtates as uſufructs 
are managed in our days. This is what induced Char- 
lemagne, the moſt vigilant and attentive prince we ever 
had, to'make a great many regulations * to hinder the 
fiefs from being degraded in favour of allodial eſtates. 
This proves only that in his time moſt benefices were 


ſtill only for life, and conſequently that they took more 


care of the allodia, than of the benefices; but it is no 
argument that they did not chuſe rather to be the king's 
bondmen than freemen. They might have reaſons for 
diſpoſing of a particular portion of a fief, but they were 
not willing to be ſtripped even of their dignity. 
I know likewiſe that Charlemagne complains in a cer- 
tain capitulary +, that in ſome places there were people 
who gave away their fiefs in property, and redeemed 
them afterwards in property. But I do not ſay, that 
they were not fonder of the property than of the uſu- + 
frut; I mean only, that when they could convert an allo- 
dium into a fief, which was to deſcend to their heirs, and 
is the caſe of the formulary above-mentioned, they had 
very great advantages in doing it. 


CHAP. IX. 
How the n were converted into fefs. 


TEE uſe of the fiſcal lands ſhould have been only to 
ſerve as donations, by which the kings were to en- 
courage the Franks to undertake new expeditions, and 


* Second capitulary of the year 802. art. Io. and the 7th eapitu- 
lary of the year 803. art. 3. the iſt capitulary incerti anni, art. 49. 
the 5th capitulary of the year 806. art 7. the capitulary of the year 
779, art. 29. & the capitulary of Lewis le Debonnaire, in the year 
029, art. 4. . N 7 8 

+ The 5th of the year 806, art. 8. 
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by which, on the other hand, theſe fiſcal lands were in. 


creaſed. This, as I have already obſerved, was the ſpi- tel 
rit of the nations; but theſe donations took another tur, 155 
There is ſtill extant * a ſpeech of Chilperic, grandſon of or 


Clovis, in which he complains that almoſt all theſe lands ke 
had been already given away to the church. © Our ex. 
& chequer,” ſays he, © is impoveriſhed, and our riches 


« are transferred to the clergy ; none reign now but oft 
« biſhops, who live in grandeur, while our grandeur is Ge 
6 over.“ Cot | di 


This was the reaſon that the mayors, who durſt not MY 
attack the lords, ſtripped the churches; and one of the 


+ motives alledged by Pepin for entering Neuſtria, was 4 
his having been invited thither by the clergy to put a = 


ſtop to the incroachments of the kings, that 1s, of the 
' mayors, who ſtripped the church of all her poſſeſſions. 
The mayors of Auftraſia, that is, the family of the 
Pepins, had behaved towards the clergy with more mo- 
deration than thoſe of Neuſtria and Burgundy. This is 
evident by our chronicles ||, in which we ſee the monks 
eternally admiring the devotion and liberality of the 
Pepins. They themſelves had been poſſeſſed of the firſt 8 
places in the church. One crow does not pull out the po 


6 eyes of another,“ as 5 Chilperic ſaid to the biſhops. ir 
Pepin ſubdued Neuſtria and Burgundy: but, as his Vi 
pretence for deſtroying the mayors and kings was the My 
_ oppreſſion of the clergy, he could not ſtrip them without gi 
contradicting his own title, and ſhewing that he made a oF 
Jeſt of the nation. However, the conqueſt of two great gi 
kingdoms, and the deſtruction of the oppoſite party, an 
afforded him ſufficient means of ſatisfying his generals, ha 
r | 'W &i 
® In Gregory of Tours, book vi. chap. 46 | ne 
+ This is what induced him to annul the teſtaments made in fa- aft 
vour of the clergy, and even the donations of his father. Gon- ſec 
tram re-eſtabliſhed tbem, and made even new donations, Gregory ſes 
of Tours, book vii. chap. 7. e . 


t See the annals of Metz, in the year 687. © Excitor impri- 
« mis querelis ſacerdotum et ſervorum Dei, qui me ſæpius adierunt, la 
nt pro ſublatis injuſte patrimoniis, &c. | 


I See the annals of Metz. $ ln Gregory of Tours, lib. 
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Pepin made himſelf maſter of the monarchy by pro- 
tecting the clergy ; his ſon Charles Martel could not 
maintain his power but by oppreſſing them. This 
prince, finding that part of the regal and fiſcal lands bad 
been given either for life, or in perpetuity to the nobi- 
licy, and that the clergy, by receiving both from rich 
and poor, had acquired a great part even of the allodial 
eftates, he ſtripped the chugch ; and as the fiefs of the 
firſt diviſion were no longer in being, he formed a ſecond 
diviſion *. He took for himſelf and for his officers the 
church-lands and the churches themſelves, and put a ſtop 
to an evil which differed in this reſpect from ordinary 
evils, that, by being extreme, it was ſo much the more 
eaſy to cure. e 5 | 


CHAP. X. 


Rickes of the clergy. 


8 great were the donations made to the clergy, that 
under the three races of our princes they muſt have 
poſſeſſed ſeveral times all the lands of the kingdom. But, 
if our kings, the nobility, and the people, found the 
way of giving them all their eſtates, they found alſo the- 
method of getting them back again. The ſpirit of reli- 
gion founded a great number of churches under the firft 
race; but the military ſpirit was the cauſe of their being 
given away afterwards to the ſoldiery, who divided them 
amongſt their children. What a number of lands muſt 
have then been taken from the clergy's menſalia! Thie 


kings of the ſecond race opened their hands, and made 


new donations to them; but the Normans, who came 
afterwards, plundered and ravaged all before them, per- 
ſecuting eſpecially the prieſts and monks, and continually 
fearching out for abbeys and other religious foundations. 


* « Karlus plurima juri eccleſiaſtico detrahens prædia, fiſco "Y 
: 22 ac deinde militibus diſpertivit.” Ex chronico Centulenſi, 
ib. ii. i TH 2 


* 
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In this ſituation, what a loſs muſt the clergy have ſuf. 
tained! There were hardly ecclefiaſtics left to demand 
the eſtates of which they had been deprived. There 
remained therefore for the religious piety of the third 
race, foundations enough to make, and lands to beſtow, 
The opinions which were broached and ſpread in thoſe 
days would have deprived the laity of all their eſtates, if 
they had been but honeſt endugh. But, if the clergy 
were full af ambition, the laity were not without theirs; 
if they gave their eſtates upon their death-bed to the 
church, their ſucceſſors wanted to reſume them. We 
meet with nothing but continual quarrels between the 
lords and the biſhops, the gentlemen and the abbots; 
and the clergy muſt have been very hard ſet, ſince they 
were obliged to put themſelves under the protection of 
certain lords, who defended them for a moment, and 
afterwards oppreſſed them, | 


But now a better adminiſtration, which had been eſta. 


bliſhed under the third race, gave the clergy leave to aug- 
ment their poſſeſſions; when the Calviniſts ſallied forth, 
and coined money of all the gold and filver they found in 
the churches. How could the clergy be ſure of their 
eſtates, when they were not even ſure of their perfons? 
They were treating of controverſial ſubjects, while their 
archieves were burning. What did it avail them to 


demand again of a ruined nobility what theſe were no 


longer poſſeſſed of, or what they had mortgaged a thou- 


fand ways? The clergy have conſtantly acquired, con - 


ſtantly refunded, and yet are flill acquiring. 
CHAP. X. 
State of Europe at the time of Charles Martel. 


HARLES Martel, who undertook to ſtrip the 
4 clergy, found himſelf in a moſt happy ſituation. 
He was both feared. and loved by the ſoldiery, whoſe 
intereſt he promoted, having the pretence of his wars 
againſt the Saracens, He was hated indeed by the 


e 
. 
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clergy, but“ he had no need of them. The Pope, to 
whom he was neceſſary, ſtretched out his arms to him. 
Every one knows the famous embaſſy 1 he received from 
Gregory III. Theſe two powers were firialy united, 
becauſe they could not do one without the other; the 
Pope ſtood in need of the Franks to ſupport him againſt 
the Lombards and the Greeks; the Franks had occaſion 
for the Pope to ſerve for a barrier againſt the Greeks, and 
to embarraſs the Lombards. It was impoſſible therefore 
for the enterpriſe of Charles Martel to miſcarry. 
St. Eucherius, biſhop of Orleans, had a viſion which 
frightened all the princes of that time. I muſt produce 
to this purpoſe the letter + written by the biſhops aſſem- 
bled at Rheims to Lewis king of Germany, who had in- 
vaded the territories of Charles the Bald, becauſe it will 
ſhow us the ſtate of things in thoſe times, and the diſpo- 
ſition of peoples minds. They ſay ||, That St. Eu- 


- © cherius, having been ſnatched up into heaven, he ſaw 


« Charles Martel tormented in the bottom of hell by 
« order of the ſaints, who are to aſſiſt with Jeſus Chriſt 
at the laſt judgment; that he had been condemned to 
« this puniſhment before his time for having ftript the 


« churches of their poſſeſſions, and thereby rendered him- © 


« ſelf guilty of the fins of all thoſe who had endowed 
them; that king Pepin had held a counſel upon this 
©« occaſion; that he had ordered all the church-lands he 
© could recover to be reſtored to the church; that, as he 
« could get back only a part of them, becauſe of his diſ- 


& putes with Veirſre duke of Aquitaine, he iſſued out 


ks Sce the annals of Metz. 


+ © Epiſtolam quoque, decreto Romanorum principium, ſibi 
© przdictus præſul Gregorius miſerat, quod ſeſe populus Romanus, 
* relita imperatoris dominatione, ad ſuam defenſionem, et invic - 
tum clementiam convertere voluiſſet.“ Annals of Metz, year 
741 © Eo pacto patrato, ut a partibus imperatoris recederet. . 
Fredegarius. | WE | | 


2 Anno 858, apud Carifiacum; Baluſ. edit. tome i. p. 101. 


I bb. art. vii. p. 109. 
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letters called precaria * in favour of the churches for 
te the remainder, and made a law, that the laity ſhould 


4 pay a tenth part of the church-lands they poſſeſſed, and | 


« twelve deniers for each houſe; that Charlemagne did 
© not give the church- lands away; on the contrary, that 
„ he made a capitulary, by which he engaged, both for 

c himſelf and for his ſucceſſors, never to give them away; 


* that all they ſay is committed to writing, and that a 


te great many of them heard the whole related by Lewis 
« le Debonnaire, the father of thoſe two kings.” | 
King Pepin's regulation mentioned by the biſhops, 
was made in the council held at Leptines T7. The church 
found this advantage in it, that ſuch as had received thoſe 
lands held them no longer but in a precarious manner, 
and moreover that ſhe received the tithe or tenth part, 
and twelve deniers for every houſe that had belonged to 
her. But this was only a palliative, which did not re- 
move the diſorder. | | | 
This even met with oppoſition, and Pepin was obliged 
to make another capitulary , in which he enjoins thoſe 
Who held any of thoſe benefices to pay this tithe and 
duty, and even to keep up tlie houſes belonging to the 
biſhopric, or monaſtery, under the penalty of forfeiting 
thoſe poſſeſſions. Charlemagne || renewed the regula- 
tions of Pepin. ON | | WE 
That part of the ſame letter, which ſays that Char- 
lemagne promiſed, both for himfelf and for his ſucceſſors, 


241 Precaria, quod precibus utendum conceditur, ſays Cujas in 
his notes upon the firſt book of fiefs. I find in a diploma of king 
Pepin, dated the 3d year of his reign, that this prince was not the 
firſt who eſtabliſhed theſe Precaria; he cites one made by the mayor 
Ebroin, and continued after his time. See the diploma of this 
king in the 5th tome of the hiſtorians of France by the Benedic- 
tines, art. vi. | | 5 | 

+ In the year 743. See the 5th book of the capitularies, art. 3. 
Baluſius's edition, page 825. - | | 

4 That of Metz in the year 756, art. 4. 


see his capitulary in the year 893, given at Worms, Baluſius's 
edition, page 411, where he regulates the precarious contract, and 


that of Frankfort in the year 794, page 267. art. 24, in relation to 


the repairing of the houſes; and that of the year 800, page 330. 


* "3 CO VV. w 
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never to divide again the chureh- lands among the ſol - 
diery, is agreeable to the capitulary of this prince, given 
at Aix - la-Chapelle in the year 803, with a view of re- 
moving the apprehenſions of the clergy upon this ſuhject. 
But the donations already made were ſtill continued“. 

The biſhops very juſtly add, thai Lewis le Debonnaice 


followed the example of Charlemagne, and did not give 


away the church-lands to the ſoldiery. 

And yet the old abuſes were carried to ſuch a pitch, 
that the laity under the children of Lewis le Debonnaire 
introduced prieſts into their churches , or drove them 
away, without the conſent of the biſhops. The churches 
were divided amongſt the next heirs , and when they 
were held in an indecent manner, The biſhops had no 
other remedy left || than to remove the relics. 


But by the capitulary of Compiegne g, it is 3 


that the commiſſary ſhall have a right to viſit every mo- 


vaſtery, together with the biſhop, by the conſent “, and” 


in preſence of the perſon who holds it; and this general 
rule ſhows that the abuſe was general. 

Not that there were laws Wanting for the reſtitution of 
the church-lands. The Pope having reproached the 
biſhops for their negle& in regard to the re-eſtabliſh 
ment of the monaſteries, they wrote to Charles the Bald + 


that they were not affected with this reproach, becauſe 
* As appears by the preceding note, and by the capitulary of 


Pepin king of Itahy, where it ſays, that the king would give the 
monaſteries in fief to thoſe who would vow fealty for fiefs, it" is 
added to the law of the Lombards, book iii. tit. , ſeR. 3. to the 
Salic laws, collection of Pepin's laws in Echard, page 195 tit. _ 


at. 4. 


+ See the e of Lotarius l in the law of che "7a 


bands, book iii. law I. ſect. 43. 


t Ibid. ſect. 44. 
see the conſtitution of 1 I. in the law of hs Lom- 


bards, book ii. law 1. ſe. 44. 


9 Given the 28th year of the reign of Charles the Bald i in the 
year 868, Baluſius's edition, page 403. 


* « Cum conſilio et conſenſu ipſius qui locum retinet.“ 
1 Concilium apud Bonoilum, the 16th year of CH Bald 


in the year 856, Baluſius's edition, page 78 - < 
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they were not culpable, and they reminded him of what 
had been promiſed, reſolved, and decreed, in ſo many 
national aſſemblies. In fact, they quoted nine. 

Still they went on diſputing, till the Normans came 
and made them all agree. FE 


EC HAF XII. 


Efalliſbment of the tithes. 


TH regulations made under King Pepin had given 


| the church rather hopes of relief, than effectively 
relieved her; and as Charles Martel found all' the landed 
eſtates in the hands of the clergy, Charlemagne found all 
the church-lands in the hands of the ſoldiery. The lat- 
ter conld not be forced to reftore what had been given 
them; and the circumſtances of that time rendered the 
thing ſtill more impracticahle than it was of its own na- 
ture. On the other hand, Chriſtianity ought not to 
periſh for want of miniſters “, churches and inſtruc- 
tions. | NT ; 

This was the reaſon of Charlemagne's eftal."iſhing the 
tithes +; a new kind of property, which had this advan- 
tage in favour of the clergy, that as they were given 
particularly to the church, it was eaſier in procefs of time 
to know when they were uſurped. . 
Some have attempted to make this eſtabliſhment of an 
earlier date; but the authorities they produce ſeem rather, 
I think, to prove the contrary. The conſtitution of 


Clotarius t ſays only, that they ſhall not raiſe certain 


* In the civil wars which broke out at the time of Charles 
Martel, the lands belonging to the church of Rheims were given 
away to laymen; the clergy were left to ſhift as well as they could, 
ſays the life of St. Remigius, Surius, tome i. page 279. 


+ Law of the Lombards, book iii. tit. 3. ſeR. 1. and 2. . 
_ + lt is that on which I have deſcanted in the 4th chapter of this 


book, and is to be found in Baluſius's edition of the capitularics, 


tome i. art. II. pagegs | 8, 


I, 
at 


* 


- . * 
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tithes || on church- lands; ſo far then was the church from 


exacting tithes at that time, that its whole pretenſion 
was to be exempted from paying them. The ſecond 
council of Macon *, which was held in 585. and or- 
dains the payment of tithes, ſays, indeed,. that they 
were paid in ancient times; but it ſays alſo, that the 
cuſtom of paying them was then aboliſhed. 

No one queſtions but that the clergy opened the Bi- 
ble before Charlemagne's time, and preached the gifts 
and offerings of the Leviticus. But I ſay, that before 


that prince's reign, though the tithes might have been 


preached up, yet they were never eſtabliſhed. 
I took notice, that the regulations made under king 
Pepin had ſubjected thoſe who were ſeized of the church- 


lands in fief to the payment of tithes, and to the repair- 


ing of the churches, It was a great point to oblige by 
a law, whoſe juſtice could not be diſputed, the principal 
men of the nation to ſet the example. 

Charlemagne did more; and we find by the capitula- 


ry + de willis, that he obliged his own demeſnes to the 


payment of the tithes: this was ſtill a greater example. 
But the common people are hardly capable of being 

induced by examples to give up their own intereſts. The 

ſynod of Frankfort 4 furniſhed them with a more cogent 


motive to pay the tithes. A capitulary was made in that 


* wherein it is ſaid, that in the oy famine || . 


1 Agraria et paſcuria, vel decimas porcorum eccleſia conce- 


« dimus, ita ut actor aut decimator:in rebus eceleſiæ nullus accedat.” 
The capitulary of Charlemagne in the year 800, Baluſius's editi 
page 336, explains extremely well what is meant by that fort" of 
tithe from which the church is exempted by Clotarius; it was the 
tithe. of the hogs which were put into the king's foreſts to fatten; 
and Charlemagne enjoins his judges to pay it as well as other peo- 


ple, in order to ſet an example; it is plain, that this was a right of 


ſeigniory or economy. 


Canone 5, tomo i. conciliorum aha Galliz, opera Je- 
cobi Sirmundi. 


+ Art. 6. Baluſius 5 edition, page 332, it was given in $00. 
Held under Charlemagne, in the year 794. 


|| © Experimento enim didicimus, in anno quo illa valida fames 
irrepſit, ebullire vacuas annonas a dzmonibus devoratas, et vocess 


e . Ke. Baluſius 8 _ page 267. art. 23. 
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ears of corn were found empty, having been devoured by | 


devils, and that the voices of thoſe infernal ſpirits had 
been heard, reproaching them with not having paid 
the tithes: in conſequence of which it was ordained, that 
all thoſe who were ſeized of church- lands ſhould pay the 
tithes; and the next conſequence was, that the obliga- 
tion was extended to all. 

Charlemagne's project did not ſucceed at firſt; for it 
ſeemed too heavy a burthen . The payment of the 
tithes among the Jews was connected with the plan of 
the foundation of their republic: but here the payment 
of tithes was a burthen quite independent of the other 
charges of the eftabliſhment of the monarchy. We find, 
by the regulations + added to the law of the Lombards, 
the difficulty there was in cauſing the tithes to be accep- 
ted by the civil laws; and how difficult it was to get 
them admitted by the ceclefiaſtical laws, we may eaſily 
judge from the different canons of the council. 


The people conſented at length to pay the tithes, 


upon condition that they might have a power of redeem- 
ing them. This the conſtitution of Lewis le Debon- 
naire t, and that of the * Lotharius l his ſon 
would not allow. 

- The laws of Charlemagne, in regard to the efta- 
bliſhment of tithes, were a work of neceſſity ; a work 


in which religion only, and not ſuperſtition, was con- 


cerned. 
His famous Heilon of the tithes into four pate for 


the repairing of the churches, for the poor, for the biſhop, 


and for the clergy, manifeitly proves that he wanted to 


reſtore the church to that fixed and permanent ſtate 


27 5 ſhe had loſt. 


Ses amongſt the reſt the capitulary of Lewis le Debonnaire, 
in the year 849, Baluſius's edition, p. 663. againſt thoſe who, to 


avoid paying tithes, neglected to cultivate the lands, & art. 5. 
Nonis quidem et decimis unde et genetor noſter ct nos frequen- 


«4 tur in diverſis placitis admonitionem fecimus.“ 
+ Among others, that of Lotarius, book iii. tit. 3: chap. 6. 
in the year 829. art. 7. in Baluſius, tome i. p. 663. 

4 in the law of the Lm bard, book iii. tit. 3 ſeR. 8. 
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His will ſhows “, that he was deſirous of repair ing 
the miſchief done by his grandfather Charles Martel. 
He made three equal ſhares of his moveable goode; two 
of theſe he divided each into one · and- twenty parts, for 
the one and- twenty metropolitan churches of his empire; 
each part was to be ſubdivided between the metropolitan 
and the ſuffragan biſhops. The remaining third he 
divided into four parts; one he gave to his children and 
grandchildren, another was added to the two thirds 
already given, and the other two were bequeathed to. 
charitable uſes. It ſeems as if he looked upon the im- 
menſe donation he was making to the church, leſs as a 
religious act, than as a political diſtribution. 


CHAP. XIII. 
7s election Yf biſhops and albots. 


AS the churches were become poor, the kings re- 
ſigned the right of nominativg f to biſhoprics, and 
other ecclefiaftical benefices. The princes gave them- 
ſelves leſs trouble about the miniſters of the church: and 


thi candidates were leſs ſolicitous in applying to their 
authority, Thus the church received a kind of com- 


penſation for the poſſeſſions ſhe had loft. 


Hence if Lewis le Debonnaire þ left the people of 
Rome in poſſeſſion of the right of chuſing their Popes, 


it was owing to the general ſpirit that prevailed in his 
time: He behaved in reſpect to the See ns Rome, the 
ame as to other as ao | 


* It isa a kind of codicil produced by Eginhard, and bis 
from the will itſelf, which we find in Goldaſtus and Balufius. 


+ See the capitulary of Charlemagne in the year 803. art. 2. 
Baluſius's edition, p. 379. and the edict of Lewis le Debonnaire 
in the year 834. in Goldaſt. conſtit. Imperial tome i, 


f This is mentioned in the famous canon, Ego Lodovicus, which 
is rightly 3 it is in — $ edition, page 591. in 817, 


TH 
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CHAP. XIV. 
Of the fiefs of Charles Martel. 


SHALL not pretend to determine whether Charles 

Martel, in giving the church-lands in fief, made a 

nt of them for life or in perpetuity. All I know is, 
that under Charlemagne *, and Lotharius I. + there 
were poſſeſſions of this kind which deſcended to the next 
heirs. and were divided amongſt them. 

T find moreover that one part of them + was given as 

allodia, and the other as fiefs. 

T took notice. that the proprietors of the alld; a were 
ſubject to the ſervice as well as the poſſeſſors of the 
 fiefs. This, without doubt, was partly the reaſon that 
Charles Martel made . of the allodial lands, as well 

as of fiefs. 


CHAP. XV. 


The fame fuljedt — * 


WE muſt obleres; that the fiefs baving been changed 
into church. lands, and theſe again into fiefs, they 
both borrowed ſomething of one another's nature. Thus 


* As appears by the capitulary, i in the year 80 t. art. I7. in bau 
Gus, tome i. p. 360. 
+ See his conſtitution inſerted in the code of the 3 book 
iii. tit. 1. ſet. 44. 


+ See the above conſtitution, and the capitulary of Charles the | 


Bald, in the year 846, chap. xx. in villa Sparnaco, Baluſius's edi- 

tion, tome ii. p. 31. and that of the year 8 S3, chap. iii. and v. in the 
ſynod of Soiſſons, Baluſius's edition, tome ii. p. 54. and that of the 

year $54. apud Attiniacum, chap. x. Baluſius's edition, tome ii. p. 
Ixx. See alſo the firſt capitulary of Charlemagne, incerti anni, * | 


49 and 56. Baluſius edition, tome i. p. 519. 


J. 
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the church-lands had the privileges of fiefs, and theſe had 
the privileges of church-lands: ſuch were the * honour- 


able rights of the n eſtabliſhed in thoſe days. 


_ Confu woos Ul the ro weh ad mayoral 'y. Th ſecond race. | 


THE order of my ſubject has inde me break through 
the order of time, ſo as to ſpeak of Charlemagne 
before I had made mention of the famous epocha of the 
tranſlation of the crown to the Carlovingians under king 
Pepin: A revolution which, contrary to the nature of 
common events, is more remarked N in our days 
than when it happened. 

The kings had no authority; they had eine an empty 


name. The title of king was hereditary, and that of 


mayor elective. Though the mayors in the latter times 
ſet whom they pleaſed of the Merovingians on the 
throne, they had not yet taken a king of another race; 
and the ancient law which fixed the crown in a parti- 
cular family, was not yet effaced out of the hearts of 
the Franks. The king's perſon was almoſt unknown in 
the monarchy; but the royalty was well known. Pepin, 


ſon of Charles Martel, thought it would be proper to 


confound theſe two titles, a confuſion which would leave 
it uncertain whether the new royalty was hereditary or 
not: and this was ſufficient for him, who to the regal dig- 
nity had joined a great power. The mayor's authority 
was then blended with that of the king. In the mixture 
of theſe two authorities a kind of reconciliation was 
made; the mayor had been elective, and the king here- 
ditary; the crown at the 8 of the ſecond race was 


S ; 


'* See the capitularies, book v. art. 44. and the edi of Piſtes 
the year 899. art. 8 and 9. where we find the honourable rights 


of the lords eſtabliſhed in . manner as _— are at this _ 


day. 


* + 
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deftive, becauſe people choſe; it was hereditary, becauſe | 


they always choſe in the ſame family *. 

Father le Cainte, in oppoſition to the authority of all 
ancient records , denies I that the Pope authoriſed this 
great change; and one of his reaſons is, that he would 
have committed an injuſtice. A fine thing to ſee an 
hiſtorian judge of what men have done, by what they 


ought to have done! At this rate we ſhould have no 


hiſtory at all. 

Be that as it may, it is very certain, that, immediately 
after Duke Pepin's victory, the Merovingians ceaſed to 
be the reigning family. When his grandſon Pepin was 
erowned king, it was only a ceremony the more, and a 
Phantom the leſs; be acquired nothing thereby but the 
royal ornaments, there was no change made in the nation. 

This I have ſaid, in order to fix the moment of the 


revolution, to the end that we may not be miſtaken in 


looking upon that as a revolution which was only a con- 
ſequence of it, 

When Hugh Capet was crowned king at the begin- 
ning of the third race, there was a much greater change, 
becauſe the kingdom paſſed from a ſtate of anarchy to 
ſome kind of-a government; but when Pepin aſcended 
the throne, there was only a tranſition from one govern» 
ment to another of the ſame nature. 

When Pepin was crowned king, there was only a 
change of name; but when Hugh Capet was crowned 
there was a change in the nature of the thing, becauſe 
by uniting a great fief to the crown, the anarchy ceaſed. 

When Pepin was crowned, the title of king was united 
to the higheſt office; when Hugh 3 was crowned, it. 
was united to the greateſt fief. 


| * See the will of Charlemagne, and the diviſion which Lewis 

le Debonnaire made to his children in the aſſembly of the ſtates 
held at Quiercy, produced by Goldaſt. Quem populus eligere 
oh velit ut patri ſuo ſuccedat in regni hereditate.”” 


| + The anonymous chron. in the year 7 52, and chronic. Centul. 
jn the year 754- 

| 4 © Fabellaque poſt Pippini mortem excogitata eſt, æquitati ac 

e ſanRitati Zachariæ Papæ plurimum adverſatur.”—Ecclſ taftis 


ennalf of the French, tom, it. Pe 319. 


© a wed. 
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CHA P. XVII. 


ff * thing in r the election sf the log of the frcond 


race. 


WE find by the formulaiy * of Pepin's conſecration, 


that Charles and Carloman were alſo anointed and 


| bleſſed; and that the French nobility bound themſelves, 


on pain of interdiction and excommunication; never to 
chuſe a prince + of another family. | 

It appears, by the wills of Charlemagne and Lewis le 
Debonnaire, that the Franks made a choice among the 
king's children; which agrees with the above-mentions 
ed clauſe. And when the empire was transferred from 


Charlemagne's family, the election, which before had 
been conditional, became ſimple and abſolute; ;fo that the : 
ancient conſtitution was altered. 


Pepin perceiving himſelf near his end; aſſembled t the 


lords both temporal and ſpiritual at St. Denis, and divide 


ed his kingdom between his two ſons, Charles and Car- 
loman. We have not the acts of this aſſembly; but we 
find what was there tranſacted, in the author of the an- 
cient hiſtorical collection, publiſhed by Caniſius, and in 
the || writer of the annals of Metz, according to g the 


obſervation of Baluſfius. Here I meet with two things 


in ſome meaſure contradictory; that he made this divi- 
fion with the conſent of the nobility, and afterwards 


that he made it by his paternal authority. This proves 
what I ſaid, that the people's right in the ſecond race was 
to chuſe in the ſame family; it was, properly {peaking, 
rather a right of pron. than of clechinn. | | 


"0 Vol. v. of the - kiſtorians of Hance, by the Benedidines p-. 9. 


+ « Ut nunquam de alterius lumbis regem in zvo praſumant 
* eligere ſed ex ipſorum. Vol. v. of the ä of France, p. 19. 


I ln the year 768. ä 
| Tome ii. lectionis antiquæ. Fi 14 
$ Edition of the capitularies, tome i. . p. 188. 
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This kind of elective right is confirmed by the records 
of the ſecond race. Such is this capitulary of the di. 
viſion of the empire made by Charlemagne among his 
three children, in which, after ſettling their diviſion, he 
ſays *, © That if one of the three brothers happens to 
as have a ſon, ſuch as the people ſhall be willing to chuſe 
« as a fit perſon to ſucceed to his father's kingdom, his 
« uncles ſhall conſent to it.“ 

This ſame regulation is to be met with in the Aion + 
which Lewis le Debonnaire made among his three chil- 
dren, Pepin, Lewis and Charles, in the year 837, at the 
_ aſſembly of Aix-la-Chapelle; and likewiſe in another 
diviſion, made twenty years before, by the ſame emperor, 
between Lotarius, Pepin and Lewis. We may likewiſe 
ſee the oath which Lewis the Stammerer took at Com- 
peigne, at his coronation. * ] Lewis, by the divine mer- 
ic cy, and the people's election i, appointed king, do pro- 
% miſe?” What I ſay i is confirmed by the acts of the 
council of Valence g held in the year 890, for the elec- 
tion of Lewis ſon of Boſon to the kingdom of Alles. 


Lewis was there elected; and the principal reaſon they 


ve for chuſing him is, that he was of the Imperial fami- 
ly *, that Charles the Fat had conferred upon him the 
dignity of king, and that the Emperor Arnold had in- 


_ veſted him by the ſceptre, and by. the miniſtry of his 


ambaſſadors. - The kingdom of Arles, like the other dif. 


membered or dependent In of Charlemagne, was 


ier and hereditary. 


In the 1ſt capitulary of the year 806, Baluſius 8 ediion, page | 


439- art. 5. 
. + In Goldaſt. paged, Conſtitut. tome ii. p. 19. 


I Þ Baluſius's edition, p. 574. art. 14. Si vero aliquis illorum 
_« deſcedens legitimos filios reliquerit, non inter eos poteſtas ipſa 


« dividatur, ſed potius populus pariter conveniens, unum ex iis 


quem dominus voluerit eligat; et hunc ſenior pay in 1 loco fra 
« tris et filii ſuſcipiat.“ 


j Capitulary of the year 877, Baluſius . ties. p. 272. 


$ In father Labbe's councils, tome ix. col. 424. and i in Dumont's 2 


corp. diplomat. tome i. art; 36. 


By the mother's ſide. | 
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CHAP. xvIIL 
CHARLEMAGNE OE 


HARLEMAGNE's attention was to reſtrain the 
power of the nobility. within proper bounds, and to 
hinder them from oppreſſing the freemen and the clergy. 
He balanced the ſeveral orders of the ſtate, and remained 
perfect maſter of them all. The whole was united by 
the ſtrength of his genius. He led the nobility conti- 


| nually from one expedition to another; giving them no 


time to form deſigus of their own, but employing them 
entirely in following his. The empire was ſupported by 
the greatneſs of its chief: The prince was great, but 
the man was greater. The kings his children were his 
firſt ſubjects, the inſtruments of his power, and patterns 
of obedience. He made admirable regulations; and, 
what was {till more admirable, he took care to ſee them 
executed. His genius diffuſed itſelf through every part 
of the empire. We find in this prince's laws a ſpirit of 
fore. caſt and ſagacity that compriſes every thing, and a 


certain force that makes 'every . thing give way. All 


pretexts * for evading the performance of duties are 
removed, neglects are corrected, abuſes reformed, or pre- 
vented. He knew how to puniſh, but he underſtood 
much better how to pardon. He was great in his de- 
ſigns, and ſimple in the execution of them. No prince 
was ever poſſeſſed in a higher degree of the art of per- 
forming the greateſt things with eaſe, and the moſt 
difficult with expedition. He was continually traverſing 


the ſeveral parts of his vaſt empire, and made them feel 


the weight of his hand wherever it fell, New difficulties 


ſprung up on every tide, and on every fide he . 


"> see his 3d 3 of the year 871. p. 486. art. , 2, 4, 4, 
3. 6, 7 and 8, and the iſt capitulary of the year 812. p 490. art. 1. 


| nd the capitulary of the 8 2. 494. art. 9 11. . 
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them. Never prince had more reſolution in facing dan. 
gers; never prince knew better how to ſhun them. He 
mocked all manner of. perils, and particularly thoſe to 
which great conquerors are generally ſubject, namely 
conſpiracies. This ſurpriſing prince was extremely mo- 
derate, of a very mild character, and of a plain ſimple 
behaviour. He loved to converſe freely with the lords 
of his court. He gave way perhaps too much to hig 
paſſion for the fair ſex; a failing, however, which in a 


prince who always governed by himſelf, and who ſpent 
his life in a continual ſucceſſion of toils, may merit ſome 


indulgence. He was wonderfully exact in his expences; 
adminiſtering his demeſnes with prudence, attention, 
and economy. A father“ might learn from his laws 
how to govern his family; and we find in his capitula- 
ries the pure and facred ſource from whence he derived 


his riches. I ſhall add only one word more: He gave 


orders that F the eggs of the barons of his demeſnes, 
and the ſuperfluous herbs of his gardens, ſhould be ſold; 
a moſt wonderful --conomy in a prince who had diftri- 
buted among his people all the riches of the Lombards, 
and the immenſe treaſures of thoſe Hun who hd Tn 
tered the univerſe. 


© H A P. xIX. 
11. fame fabjet continued. 


rus great prince was afraid leſt thoſe whom he 
intruſted in different parts with the command ſhould = 


be inclined to revolt; and thought he ſhould find more 
docility among the clergy. For this reaſon he erected a 


great . ee ot biſkoprics 1 in EP to + and a 118 Rea 


* See the capitulary de villis, in the year $00, his ad capitulary 
of the year 813. art. 6. and 19. and the 5th book of the — 
ries, Art. 303. pr — 


F Capitul. de vill, art. 39. See this whole capitulary, which 
js 2 maſterpiece of prudence, good adminiſtration, and economy. 


See among others the foundation of the archbiſhopric of Bre- 
** year 4-6 Baluſius's * 245» 


men, in the capitulary of 


e or 
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them with very large fiefs. It appears by ſome charters, 
that the clauſes containing the prerogatives of thoſe fiefs, 
were not different from thoſe which were commonly in- 
ſerted in thoſe grants * ; though at preſent we find the 

principal eceleſiaſtics of Germany inveſted with a ſove« 
reign power. Be that as it may, theſe were ſome of the 
contrivances he uſed againſt the Saxons. That which 
he could not expect from the indolence and ſupineneſs 
of a vaſſal, he thought he might promiſe himſelf from 
the ſedulous attention of a biſhop. Beſides, a vaſſal of 
that kind, far from making uſe of the conquered people 
againſt him, would rather ſtand in need of his allſtunce 

to ſupport himſelf 8 his e 


A IK 
The  ſuceeffors of en, 


| Wag Auguſtus Cæſar was in Egypt, 1 

Alexander's tomb to be opened; and upon their 
aſking him whether he was willing they ſhould open the 
tombs of the Ptolomies, he anſwered, that he wanted 
ta ſee the king, and not the dead. Thus, i in the hiſtory 
of the ſecond race, we are continually looking for Pepin 
and Charlemagne; we want to lee the Kings, and not 
the dead. 

A prince who was the ſport. of his paſſions, wk 2 
dupe even to his virtues; a prince who never underſtood 
rightly either his own ſtrength or weakneſs; a prince 
who was incapable of making himfelf either feared or 
beloved; a prince, in fine, who with few vices in his 
heart, had all manner of defects in his underſtanding, 
took the reins of the empire into his hand: * had 
been held 5 by SIS 


2 For inflance, the prohibition to the ling s judges againft 
entering upon the territory to demand the freds and other du=- 
ties. 1 have ſaid a good deal concerning this in the preceding 


* 
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Lewis le Debonnaire mixing all the indulgence of an 
old huſband, with all the weakneſs of an old king, flung 


his family into diſorder, which was followed with the 


downfal of the monarchy. He was continually altering 
the diviſions he had made among his children. And yet 
theſe diviſions had been confirmed each tn their turn by 
his own oath, and by thoſe of his children and the no- 


bility. This was as if he wanted to try the fidelity of 


his ſubjects; it was endeavouring by confufion, ſcruples, 
and © equivocation, to puzzle their obedience; it was 
confounding the different rights of thoſe ' princes, and 
rendering their titles dubious, eſpecially at a time when 
there were but few ſtrong holds, and when the principal 
bulwark of authority was the fealty ſworn and accepted. 
The emperor's children, in order to preſerve their 
diviſions, courted the. cletgy, and granted them pri- 


vileges till then unheard. Theſe privileges were ſpeci- 


ous; the clergy were induced to warrant a thing which 
thoſe princes would have been glad they had authoriſed. 
Agobard “ repreſents to Lewis le Debonnaire, his havin 

ſent Lotarius to Rome, in order to have him leer 
emperor; and that he had made a diviſion of his domi- 
nions among his children, after having confulted heaven 


by three days faſting and praying. What defence could 


a ſuperſtitious prince make againft the attack of ſuper- 


ſition! It is eaſy to perceive what a ſhock the fupreme 


authority muſt have twice received from the impriſon- 
ment of this prince, and from his public penance; they 
wanted to degrade the king, and they degraded the re- 

gal dignity. 1 155 A 


— 


V ee his letters 


Chap. 21. THE SPIRIT OF LAWS. ez 
CHAP. XXI. 
The ſame fes continued. 


THE firength which the nation | had derived from 
1 Charlemagne, laſted well enough under Lewis le 
Debonnaire, to enable the ſtate to ſupport its grandeur, | 
and to command reſpe&t from ſtrangers. This prince's 
underftanding was weak, but the nation was warlike. 
The royal authority declined at home, though there 
ſeemed to be no diminution of power abroad. | 
Charlemagne, his father, and his grandfather, were 
ſucceſſive rulers of the monarchy. he firft flattered 
the avarice of the ſoldiers; the other two that of the 
clergy; and the children of Lewis le Dan ex- 
cited the ambition of both. | 
In the French conſtitution, the whole power of the 
fate was lodged. i in the hands of the king, the nobility, 
and clergy. Charles Martel, Pepin, and Charlemagne, 
joined ſometimes their intereſt with one of thoſe parties 
to check the other, and generally with both: But the 
children of Lewis le Debonnaire disjoined both thoſe _ 
bodies from the king, by which x means the 9 autho- 5 
5 was too much” debilitated. | 


CHAP. XXII. 


The ſame lie comune, | 


THE Rene had reaſon to repent the protection 
they had given to Lewis le Debonnaire's children. 


This prince, as I have already obſerved, had never given 
* any of the church- lands by precepts to the laity; but 
it was not long before Lotarius in Italy, and Pepin in 
— quitted CONE s plan, and reſumed 


* ce what the biſh fa in the f od of the ear $45, a 
n villlamy nee 8 os 


CY 
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that of Charles Martel. The clergy had recourſe to the 
Emperor againſt his children, but tlicy themſelves had 
weakened the authority they ſued. In Aquitaine ſome 
condeſcenſion was ſhewn, but none in Italy. 

"The civil wars with which the life of Lewis le Debon- 
naire had been embroiled, were the ſeed of thoſe which 
followed his death. The three brothers, Lotarius, Lew. 
1s, and Charles, endeavoured each to bring over the no- 
bility to their party. To thoſe therefore who were wil: 
ling to follow them, they granted the church-lands by 
precepts: ſo that to gain the nobility, they ſacrificed the 
_ Clergy. Fg 2 V 
We find in the capitularies “ that thoſe princes were 
obliged to yield to the importunity of ſo many demands, 
aud that what they would not often have freely granted, 
was extorted from them: we ſee that the clergy thought 
themſelves more oppreſſed by the nobility than by the 
kings. It appears alſo, that Charles the Bald F became 
the greateſt enemy of the patrimony of the clergy, 
whether he has moſt incenſed againit them for having 
degraded his father on their account, or whether he was 
the moſt timorous. Be this as it may, we meet with | 
continual quarrels in the capitularies between the clergy 


* Sce the ſynod in the year 845, apud Teudonis villam, art. ui, 
and iv. which gives a very exact deſcription of things; as alſo, that 
of the ſame year, held at the palace of Vernes, art xii. and the 
ſynod of Beauvois alſo in the ſame year, art. iii. iv. and vi. and the 
capitulary in villa Sparnaco, in the year 846, art xx. and the leiter 
which the biſhops aſſembled at Rheims wrote in 858, to Lewis 
king of Germany, art. viii. DT . 


+ See the capitulary in villa S parnaco, in the year 845. The 
nobility had ſet the king againſt the biſhops, inſomuch that he ex- 
pelled them from the aſſembly; ſome canons of the ſynods were 
picked out, and they were told that theſe were the only ones which 
ſhould be obferved; nothing was granted them but what was im- 
poſſible to be refuſed. See art. xx. xxi.xxii, See alſo the letter 
which the biſhops aſſembled at Rheims wrote, in the year 858, 
to Lewis king of Germany, and the edict of Piſtes, in the year 804, 
art. v. | N | PS Ts 

1 See this very capitulary in the year 846, in villa Sparnaco. 
See>alſe the capitulary of the aſſembly held apud marjnam, in 
the year 847. art. iv. wherein the clergy reduced theniſelves ts 
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who demanded their lands, and the nobility who refuſed, 
evaded, or deferred to reſtore them; and the kings be- 
tween both. | 

The fituation of things at that time is a ſpeQacle 
really deſerving of pity. While Lewis le Debonnaire 
made immenſe donations out of his demeſnes to the 


church, his children diſtributed the poſſeſſions of the 
clergy among the laity The ſame hand which founded 


new abbeys, often pulled down the old ones. The cler- 


gy had no fixed ſtate: one moment they were ftripped, 


another 7 received ſatisfaction; but the crown was 


continually loſing. 
Towards the cloſe of the reign of Charles the Bald, 


and from that time forward, there was an end of che | 


diſputes of the clergy and laity, concerning the reſtitu- 
tion of lands. The biſhops indeed breathed out ſtill a 
few ſighs in their remonſtrances to Charles the Bald, 
which we find in the capitulary of the year 856, and in 


the letter“ they wrote to Lewis king of Germany in the 
year 858: but they propoſed things and challenged pro- 


miſes ſo often eluded, that we plainly ſee they Bag no 
longer any hopes of obtaining their deſire. 


All that could be expected then was + to repair in 
general the injuries done both to church and ſtate. The 
kings engaged not to deprive their vaſſals of their free- 


men, and not to give away the church-lands any more 
by precepts ; ſo that the intereſts of the clergy and no. 
bility ſeemed then to be united. 


demand only the reſtitution of what they had been poſſeſſed of under 
Lewis le Debonnaire. See alſo the capitulary of the year 851. 
apud Marſnam, art. vi. and vii. which confirms the nobility and 
clergy in their ſeveral poſſeſſions; and that apud Bonoi lum, in the 
year 856, which is a remonſtrance of the biſhops to the kivg, be- 


cauſe the evils, after ſo many laws, had not been remedied; and, | 


in fine, the letter which the biſhops aſſembled ar Rheims wrote, in 
in the year 858, to Lewis king of (rare Ot viii. . 


Art. viii. 


I See the capitulary of the year 853. art, vi. and vii. 


| | Charles the Bald in the ſynod of Soiſſons ſays, that he bad. 
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The dreadful depredations of the Normans, as I have 
already obſerved, contributed greatly to put an end to 
thoſe quarrels. 


The authority of our kings diminiſhing every day, 


both for the reaſons already given, and thoſe which I 
ſhall give hereafter, they thought they had no better re. 
_ ſource left, than to put themſelves in the hands of the 
clergy. But the clergy had weakened the power of the 
kings, and the kings had en the influence of the 
clergy. 
In vain did Charles the Bald and his ſucceſſors call 
 in?the church to ſupport the ftate, and to prevent its 
fall; i in vain did they avail themſelves of the * reſpe& 
the people had for that body, to maintain that which 
they ſhould have alſo for their prince; in vain did they 
endeavour to give an authority to their laws by that 
of the canous; in vain did they join the eceleſiaſtic with 
the civil puniſnments; in vain, to counterbalance the 
authority of the count ||, did they give to each biſhop 
the title of their commiſſary in the ſeveral provinces: It 
was impoſſible for the clergy to repair the miſchief they 
had done; and a terrible misfortune of which I ſhall ſpeak 
anon, tumbled the crown to the ground. 


promiſed the biſhops, not to iſſue out any more precepts a to 
church - lands. Capitularies of the year 853, art. xi. Baluſ. edition, 


tome ii. p. 56. 

* Sce the capitulary of Charles the Bald apud Saponarias, in the 
year 859, art. iii. Venilon, whom | made archbiſhop of Sens, 
has conſecrated me; and I ought not to be expelled the king- 
« dom by any body; ſaltem fine audientia et judicio epiſcoporum, 


* quorum miniſterio in regem ſum conſecratus, et qui throni Dei 


„ ſunt dicti, in quibus Deus ſedet, et per quos ſua decernit judicia, 
«« quorum paternis correctionibus et caſtigatoriis judiciis me ſubdere 
« fui paratus, et in præſenti ſum ſubditus.”” 


+ See the capitulary of Charles the Bald, de Carifiaco, in the 
year 857. Baluſius's edition, tome ii. page 88. art. I, 2, 3 4. 
and 7. | 
t See the ſynod of Piſtes i in the year $62, art. iv. * the capi- 


tulary of Carloman and of Lewis II. 1 Vernis Palatiam, in the 


year 883, art. iv. and v. 
[| Capitulary of go r bes, under Charles the Bald, i od 
— art. Xi. 


Rao np FL. 8 kt 


0 


PM. LP. "FS. - $. Paſo.” 


bey of thoſe diviſions; 
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| CHAP. XXII. 
| That the freemen were rendered capable of holding fer. 
122 that the freemen were led againſt the enemy 
by their count, and the vaſſals by their lord. This 


was the reaſon that the ſeveral orders of the ſtate ba- 
lanced each other; and, though the- king's vaſſals had 


\ Other vaſſals under them, yet they might be overawed by 
the count, who was at the head of all the freemen of the 


monarchy. 
The freemen * were not allowed at firſt 50 fealty 


for a fief, but in proceſs of time this was permitted; and 
I find that this change was made during the time that 


| elapſed from the reign of Gontram to that of Charle- 


magne. This 1 prove by the compariſon that may, be 
drawn between the treaty of Andely +, ſigned by Gon- 


tram, Childebert, and Queen Brunechild, and the þ divi- 


ſion made by Charlemagne among his children, as well 
as a like diviſion made by Lewis le Debonnaire. Theſe 


| three acts contain pretty near the ſame regulations with 
regard to the vaſſals; and, as they regulate the very ſame 


points under almoſt the ſame circumſtances, the ſpirit, as 
well as the latter, of thoſe three treaties, are voy near 


the ſame in this reſpect. 


But as to what concerns the freemen there is a capital 


difference. The treaty of Andely does not ſay that they 
might vow fealty for a fief; whereas we find, in the divi- 
fions of Charlemagne and Lewis le Debonnaire; expreſs 


clauſes to empower them to vow fealty. This ſhews that 
a new uſage had been introduced after the treaty of An- 
dely, whereby the freemen were W capable of this 


5 great privilege. 


* Sce what has been cid eh book xxx. chap. att one 
the end. 
7 Wü in Gregory of Tours, bock ix. 
| See the following where 1 ſhall ſpeak more dil 
e MI which they are q . 
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This muſt have happened when Charles Martel, after 
diſtributing the church-lands to his ſoldiers, partly i in 
fief, and partly as allodia, made a kind of revolution in the 
feudal laws. It is very probable that the nobility, who 
were ſeized already of fiefs, found a greater advantage in 
receiving the new grants as allodia, and that the freemen 
* themſelves e in accepting them as heks, ; 


CH AP. XXIV. 


Tre PRINCIPAL CAUSE OF THE HUMILIATION op 
THE SECOND RACE. 


Changer i in the allodia. | 


For: HARLE MAGNE, in a the diviſion 3 mentioned 
in the preceding chapter, ordained, that after his 
death the vaſſals belonging to each king ſhould be per- 
mitted to receive benefices in their own prince's domi- 
nions, and not in thoſe of another; whereas they f 
might keep their allodial eſtates in any of their dominions, 
But he adds ||, that every freeman might, after the death 
of his lord, vow fealty in any of the three kingdoms to 
whom he pleaſed, as well as he that never had had a lord. 


We find the ſame regulations in the diviſion which Lewis 


le Debonnaire wade among his children 1 in the year 8 95 


* In the 1 year - 806, bows Charles, Pepin, and Lewis; it is 
quoted by Goldaſt, and by Baluſius, tome i, page 439. 


+ Art ix. page 453. which is agreeable to the treaty of An- 


dely in Gregory of Tours, book ix. 


+ Art. x. and there 1 is no mention made of this i in the y of 


Audely. 


1 


In Baluſius, tome i. page 7 Licentiam habeat unuſquiſque 


© liber homo qui ſeniorem non habuerit, cuicumque ex his tribus 


& fratribus voluerit fe commendandi,” art. ix. See alſo the diviſion 


made by the ſame RS in the year 83 7. art. vi. Baluſius 5 edi 
tion, page 686, | 
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But, though the freemen had vowed fealty for a fief, 
yet the count's militia was not thereby - weakened the 
freeman was {till obliged to contribute for his allodium, 
and to get people ready for the ſervice belonging to it, 
at the proportion of one man to four manors, or elſe to 
procure a man that ſhould ſerve the fief in his ſtead: and, 
when ſome abuſes had been introduced upon this head, 
they were redreſſed, as appears by the conſtitutions “ 
of Charlemagne, and by that f of Pepin king of Italy, 
which explain each other. 

The remark made by hiſtorians, that the battle of. 
Fontenay was the ruin of the monarchy, is very true; but 
I beg leave to caſt an oye: on the unhappy conſequences 

of that day. 

Some time after 7 beige the three brothers, Ko 
rius, Lewis, and Charles, made a treaty , wherein I find 
ſome clauſes which muſt have altered the whole political 
ſyſtem of the French government. 

In the declaration || which Charles made to the people 
of that part of the treaty relating to them, he ſays, that 9 
every freeman might chuſe whom he pleaſed for. his lord, 
whether the king or any of the nobility. Before this 

| treaty the freeman might vow fealty for a fief; but his 
allodium ſtill continued under the immediate power of the 
king, that is, under the count's juriſdiction, and he de- 
pended on the lord to whom he had vowed fealty, only on 
account of the hef which he had obtained. After that 


. in the year 91 7, Baluſius - edition, tome i, page 486. art. 7. 
and 8. and that of the year 812. ib. page 490. art. i. Ut om- 
« nis liber homo qui quatuor manſos veſtitos de proprio ſuo, five de 

b alicujus beneficio, habit, ipſe ſe præparet, et ipſe in hoſtem per- 
« gat, five cum ſeniore ſuo, &c. See alſo the copnathry of the 
year 807. Baluſius's edition, tome i. page 458. 


T ln the year 793, inſerted in the law of the Lombards, book 
iii. tit. 9. chap. 99. 
t la the year 847, quoted by Aubert Lemire, and Baluſivs, tome 
ii. page 42. Conventus aps nw | e 4 
Adnunciatio. | ; 


S « Ut unuſquiſque liber 13 in 'noſtro regno Gl quem 
_ & voluerit in nobis, et in noſtris fidelibus, * Art. ii. of the 
declaration of Charles. 
Mm 2 
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treaty every freeman had a right to ſubject his allodium 


to the king, or to any other lord, as he thought proper, 
The queſtion is not concerning thoſe who put themſelves 


under the protection of another for a fief, but about thoſe 
, and withdrew 


who changed their allodium into a fie 

_ themſelves, as it were, from the civil juriſdiction, to enter 

under the feudal power of the king, or of the lord whom 
they thought fit to chuſe. 

Thus it was that thofe who hay were ity under 


the king's power, as freemen under the count, became 


inſenſibly vaſſals one of another, fince every freeman 
might chuſe whom he pleaſed for his lord, the king, or 
any of the nobility. 


2. If a man changed an eſtate, which he poſſeſſed in 


perpetuity, into a fief, this new fief could no longer be 
only for life. Hence we ſee, a ſhort time after, a * ge- 
neral law for giving the fiefs to the children of the pre- 
ſent poſſeſſor: it was made by Charles the Bald, one of 
the three contracting princes. | 


What has been ſaid concerning the liberty erery "BY 5 


man had in the monarchy, after the treaty of the three 


brothers, of chuſing whom he pleaſed for his lord, the 


king, or any of the nobility, is confirmed by the acts 
ſubſequent to that time. | 


In the reign + of Charlemagne, when a vaſſal had re- 


ceived a thing of a lord, were it worth only a ſol, he 
could not afterwards quit him. But, under Charles the 


Bald, the N might follow their intereſts or their : 


-- 3 the year 877, tit. li; art. 9. and 10. Cari- 
 fracum, © ſimiliter et de noſtris vaſſalis faciendum eſt,” This 
_ capitulary relates to another of the fame year, and of the ſame 
place, art. iii. 


+ Capitulary of Air: la- Chapelle in the year 313, art. xvi. 
« Quod nullus ſeniorem ſuum, demittat, poſtquam ab eo acceperit 


« valente und: and the capitulary of 1 in the year 


583, art. v. oy 


+ See the 338 de Cariſiaco, i in the year 8 56, art. x. ad 
13. Baluſius's edition, tome ii. page 33, in which the king, together 
with the lords ſpiritual and temporal, agreed to this: © Et fi ali- 
4 quis de vobis ſit, cui ſuus ſenioratus non placet, et illi ſimulat ad 
s alum ſeniorem melius quam ad illum acaptare poſſit, veniat ad 


„ e 


"©, 9 wy _ 


* 2 C3 4 ER .” _ 
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 caprice with impunitys and this prince explains himſelf 


ſo ſtrongly on this ſubject, that he ſeems rather to en- 
courage them to enjoy this liberty, than to reſtrain it. 
In Charlemagne's time, benefices were rather perſonal 
than real; afterwards they became rather real than per- 


fonal. 
1 c H A FP. 5 xxv. 
C hanges in the fe 7. 


Tux ſame con happened in the left, as in the 


allodia. We find by the capitulary * of Com- 


: peigne, under king Pepin, that thoſe who had received 


a benefice from the king, gave a part of this benefice to 


different bondmen; but theſe parts were not diſtinct 
from the whole. The king revoked them when he re- 


voked the whole; and, at the death of the king's vaſſal, 
the rear-vaſſal loſt alſo his rear-fief; and a new bencks 
ciary ſucceeded, who likewiſe eftabliſhed new rear-vaſſals, 


Thus it was the perſon, and not the rear-fief, that de- 


pended on the fief: On the one hand, the rear-vaſſal re- 


turned to the king, becauſe he was not tied for ever 
to the vaſſal, and the rear- fief returned alſo to the kings 
| becauſe it was the fief itſelf, and not a dependence of it. 


Such was the rear-vaſſalage, while the fiefs were during 
pleaſure; and ſuch was it alſo, while they were for lifes 
This was altered when the fiefs deſcended to the next 


| heirs, and the rear fiefs the ſame. That which was 

held before immediately of the king was held now me- 
diately, and the regal power was thrown back as it were 
one degree, ſometimes two, and oftentimes more. 


We find in the books + of the fiefs, that though the 


| king's vaſſals might give away in fief, that is, in rear- 
ſief to the * yet theſe rear- -vaſſals or euren vavaſors 


_— inen et ipſe n et 1 animo  donetifli comeatem 
. quod Deus illi eupierit ad alium ſeniorem . potuerit, 


« pacifice habeat. | . 
R * In the year 757, art. vi. BatuGus $ediion page n | 
* Book i. _ I, 0 25 
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could not give alfo in fief; ſo that whatever they had 
given they might always reſume... Befides, a grant of 
that kind did not deſcend to the children like the fiefs, 
becauſe it was not ſuppoſed to have been made according 
to the law of the fiefs. | 


If we compare the ſituation in which the rear-vaſlulage 


was at the time when the two Milaneſe ſenators wrote 


that book, to what it was under king Pepin, we ſhall 


find that the rear-fiefs preſerved * their primitive nature 
longer than the fiefs. 

But when thoſe ſenators wrote, ſuch general excep- 
tions had been made to this rule, as had almoſt abo- 
liſhed it: for, if a + perſon who had received a fief of a 


rear-vaſſal happened to follow him upon any expedition 
to Rome, he was intitled to all the privileges of a vaſſal. 


In like manner, if he had given money to the rear-vaſſal 
to obtain the fief, the latter could not take it from him, 
nor hinder him from tranſmitting it to his ſon, till he 


returned him his money. In fine, this rule | was no 


* obſerved 1 in n the ſenate of Milan. 
C H A P. XXVI. 


Another change which happened in the 2 


Ir Charlemagne's time F they were obliged, under 

great penalties, to repair to the general meeting in 
eaſe. of any war whatfoever; they admitted of no excuſes, 
and, if the count exempted any one, he was liable him- 
felf to be puniſhed. But the treaty of the three bro- 
thers * made a reſtriQtion F upon this bead, « which reſcued 


At leaſt in Italy and Germany. _ | 
1 Book i. of fiefs, chap. 1. I Bock i. of 1 1. 
5 Capitnlary of the year 802, art. vii. page 365. 

© Apud Marſnam, in the year 847. Batluſius's edition, p. 42. 


1 Volumus ut cujuſcumque noſtrum homo in cujuſcumque 
e regno fit, cum feniore ſuo in hoſtem, vel aliis ſuis utilitatibus, per- 
gat, niſi talis regni invaſio quam Lamtuveri dicunt, quod abſit 


„ accederit, ut omnis populus illins regni ad eam 9 


** communiter pergat.” Art. v. ibid. peg 44. 


2 „ 0 


A 


,. % 3... ARS. 


their reſpective ſhares, they ſhould be utterly extermi - 
the effufion of what little blood was left. A law was 
to ſerve their princes in the wars, unleſs it was to defend 


the ſtate againſt a foreign invaſion. This law * obtain- 
<< fr feverat ages een Wk 


alienated 1n perpetuity; but thoſe were particular caſes, 


their ſtead. I likewiſe took notice, that the crown had | 


given away by Charles Martel, and paſfed by inheritance down te 
-errcumſtances, which might have been an inducement to choſe the 
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the nobility, as it were, out of the king's hands; they 
were no longer obliged to ſerve in time of war, but when 
the war was defenfive. In others, they were at liberty if 
to follow their lord, or to mind their buſineſs. | it 
The death of one hundred thouſand: French at the 
battle of Fontenay made the few remains of the nobility 
imagine, that by the private quarrels of their kings about 


nated, and that their ambition and jealouſy would cauſe 


therefore paſſed, that the nobility ſhould not be obliged 


v E RY thing ſeemed to be infected with 4 pH 
vice, and to be corrupted at one and the ſame time. 


I took notice, that in the beginning ſeveral fiefs had been 


and the fiefs in general preſerved their nature; ſo that, 
if the crown loft ſome fiefs, ſhe had ſubſtituted others in 


never alienated the great offices in-perpetuity T7. | 10 
But Charles the Bald made a general regulation, which 1 


equally affected the great offices and the fiefs. He or- | 


| ® Yee the law of Guia of the Toby adit thoſe which | 
were added to the Salic law, and to that of is nen tit. vi. 
fect. 2. in Echard. | 


+ Some authors pretend, that the county of Toulouſe had dons | 


Raymond the laſt count; but, if this be true, it was owing to ſome 


counts * | more: from ng the children * the 2 


— — — 
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dained in his capitularies, that the + counties ſhould be 


given to the count's children, and that this regulation 


ſhould alſo take place in reſpe& to the fiefs. 


We ſhall ſee preſently that this regulation received a 


much greater extent, inſomuch that the great offices and 
tiefs went even to more diftant relations. From thence 
it followed, that the greateſt part of the lords, who held 
immediately of the crown, held now only immediately, 


Thoſe. counts, who formerly adminiſtered juſtice in the 


King's placita, and who led the freemen againſt the enemy, 
found themſelves ſituated between the king and his free. 
men; and the —_— s power was removed further off ano- 


ther degree. 
Again, it appears by the capitularies F. that the counts 


had benefices annexed to their counties, and vaſſals under 


them. When the counties became hereditary, the count's 
vaſſals were no longer the immediate vaſſals of the kings, 
and the benefices annexed to the counties were no longer 
the king's benefices; the counts grew powerful, becauſe 


| the vaſſals they had already under them enabled them to 


procure others. 
In order to be convinced how much the monarchy was 


thereby weakened towards the end of the ſecond race, 
we have only to turn our eyes to what happened at the 
beginning of the third, when the multiplicity of rear- 


| ſiefs flung the great vaſſals into deſpair. 
It was a cuſtom“ of the kingdom, that, when the 
elder brothers had given ſhares to their younger brothers, 
the latter paid homage to the elder; ſo that the reigning 
lord held them only as a rear-fief. Philip Auguſtus, 


the 1 raged of e the counts of In gue, 


4 


1 See his b of the year 977 tit. ni iii. art. 9. and 10. 


_ pad Cariſiacum; this capitulary i is: relative to another of the * 
year and place, art iii. 
+ The 3d 8 of the year 3 zrt. vii; and that of che 


year $15; art. vi. on the Spaniards. - The collection of the capi- 


tularies, book v. art. 228. and capitulary of the year 869, art. ii. 
and that of the year 877, art. xii. Baluſius's edition. 


- * Ag +408 wow ee 5 of the actions of As 
book ii, c. 29. 


a 


Chap. 38. THE SPIRIT OF LAWS. 415 
St. Paul, Dampierre, and other lords, declared + that 


henceforward, whether the fief was divided by ſucceffion 


or otherwiſe, the whole ſhould be held always of the 


fame lord without any intermediation. This ordinance 
was not generally followed; for, as I have elſewhere 
obſerved, it was impoſſible to make general ordinances 

at that time; but many 1 our cuſtoms were regulated 


by Tous 


CHAP. XXVILL 


Y the nature «of the fie fo after the: reign of Charks ihe Bald. 


E have obſerved, that Charles the Bald l : 


that when the poſleſſor of a great office or of a 


fief leſt a ſon at his death, the office or fief ſhould devolve 


to him. It would be a difficult matter to trace the pro- 


greſs of the abuſes which from thence reſulted, and of 


the extenſion given to that law in each country. I find 
in the books 4 of the fiefs, that, towards the beginning 
of the reign of the emperor Conrad II. the fiefs fituated 
in his dominions did not deſcend to the grandchildren; 
they deſcended only to one of the laſt poſſeflor's chil- 
dren ||, who had been choſen by the lord; thus the fiefs 
were given by a kind of election, which the lord made 
| among the children. 

We have explained, in the 17th A this bock, 


in what manner the crown was in ſome reſpects cleQive, | 
and in others hereditary, under the ſecond race. It was 
hereditary, becauſe the kings were always taken from 
that family, and becauſe the children ſucceeded ; it was 
elective by reaſon the people. choſe from amongſt the 
children. As 1 of a ſimilar nature move r 


+ See the ordinance of Philip Angie in the year 1209, in the 
new collection. 


Bock i. tit. 1. 


|| © Sic progreſſum eſt, ut ad filios devenerit in quem. au | 


« . vellet bene ficium confirmare.” id. 
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alike, and one political law is conſtantly relative to 


another, the ſame ſpirit was followed * in the ſucceſſion 
of fiefs, as had been followed in the ſucceſſion to the 
crown. Thus the fiefs were tranſmitted to the children 
by the right of ſucceſſion, as well as of election; and 
each fief was become both elective and hereditary, like 
the crown. 

This right of election in the perſon of the lord wag 
not ſublifting + at the time of the authors ꝓ of the books 
of fiefs, that is, in the reign of the emperor Frederic J. 


CHAP. XXIX. 
The fame able continued. 


JT: is mentioned i in the books of the gets that es U | 


the emperor Conrad ſet out for Rome, the vaſſal in 


his ſervice preſented a petition to him, that he would 
Pleaſe to make a law, that the fiefs which defcended to 


the children ſhould deſcend alſo to the grandchildren, 

and that he whoſe brother died without legitimate heirs 
might ſucceed to the fief which had belonged. to their 
common father: this was granted. 


In the ſame place it is ſaid, (and we are to remember 


that thoſe writers * lived at the time of the emperor 
Frederic I.), that the ancient e had oY m__ 


At leaſt i in nely and Cormuny. 


f © Quad hadie ita ſtabilitum eſt, ut ad omnes wle ve 
© niat. Book i. of the fiefs, tit. T“. 


1 Gerardus Niger and Aubertus de Orto. 


f © Cum vero Conradus Romam.proficiſceretur, benden eſt a 


* fidelibus qui in ejus erant ſervitio, ut, lege ab eo promulgata, 
© hoc etiam ad nepotes ex filio producere dignaretur; et ut fratri 


« ſine legitimo herede defuncto, in beneficio my eorum frater 


5 patris fuit ſuccedat. Book i. of ſiefs, tit. I. 
* Cujas has proved it extremely well. 
| + e Sciedum eſt, quod beneficium advenientes ex has ultra 


«fratres patrueles non progreditur ſucceſſione ab antiquis ſapienti- | 


* bus conſtiturum, licet moderno tempore uſque ad. ſeptimum 


*geniculum fit uſurpatum, quod in maſculis deſcendentibus, novo 


- © jure ad infinitum extenditur. AI bid. 


Chap. 29. THE SPIRIT OF LAWS. 417 


been of opinion, that the ſucceſſion of fieſs in a collateral 


line did not extend further than to coufin- -germans by 


the father's fide, though of late it was carried as far as 


the ſeventh degree, as by the new code they had ex- 
tended it in a direct line in infnitum. It is . that 
Conrad's law was inſenſibly extended. 

All theſe things ſuppoſed, the bare reading of the 
hiſtory of France is ſufficient to ſhow, that the perpe- 
tuity of fiefs was eſtabliſhed earlier in France than in 
Germany. Towards the commencement of the reign 


of the emperor Conrad II. in 1024, things were upon 
the ſame footing ſtill in Germany, as they had been in 


France under the reign of Charles the Bald, who died 
in 897. But ſuch were the changes made in France 
after the reign of Charles the Bald, that Charles the 
Simple found himſelf unable to diſpute with a foreign 
| houſe his inconteſtible rights to the empire; and, in fine, 
that in Hugh Capet's time the 1 family, ſtripped 
of all its demeſnes, was no longer able to maintain the 
crown, 


The weak underſtanding of Charles the Bald produced 


an equal weakneſs in the French monarchy. But, as 


Lewis king of Germany his brother, and ſome” of his 


ſucceſſors, were men of better parts, their n . 


preſerved its vigour much longer. ; 


But what do I ſay? perhaps the flegmatic temper, 


and, if I dare uſe the expreſſion, the immutability of 
ſpirit eculiar to the German nation, made a, longer 
_ ſtand than that of the French nation againſt this diſpo- 
fition of things, which perpetuated the fiefs by a natural 

tendency in families. 

Beſides, the kingdom of Germany! was not laid $4 


and annihilated, as it were, like that of France, by that : 


particular kind of war with which 1t had been haraſſed 
by the Normans, and Saracens, There were leſs riches 


in Germany, fewer cities to plunder, leſs coaſts to ſcour, - 


more mar hes to get over, more foreſts to penetrate, 


The princes, who did not ſee every inſtant their domi- 
nions realy to fall to pieces, had leſs need of their 


vaſſals, ard conſequently had leſs dependence on them. 


And in all probability, if the emperors of Germany had 


- —— 
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not been obliged to be crowned at Rome, and to make 
continual expeditions into Italy, the fiefs would have 
preſerved their primitive nature much longer in that 
m. 


Ar xXX. 


In what manner the empire was transferred How the fanij | 


of Charlemagne. 


"HE empire, * in prejudice to the branch of 
Charles the Bald, had been already given to the“ 
baſtard line of Lewis king of Germany, was transferred 
to a foreign houſe by the election of Conrad duke of 
Franconia in 912. The reigning branch in France, 
which was hardly able to diſpute a few villages, was 


much leſs in a fituation to diſpute the empire. We have 


an agreement which paſſed between Charles the Simple 
and the emperor Henry I. who had ſucceeded to Con- 
rad. It is called the compa? of Boun . Theſe two 


princes met in a veſſel, which had been placed in the 


middle of the Rhine, and ſwore eternal friendſhip. 
They uſed on this occafion an excellent middle term, 
Charles took the title of King of Weſt France, and 


Henry that of King of Eaſt France. Charles contracted 


with the king of ee and not with the Emperors 


* Arnold and his ſon Lewis IV. 


+ 1n the year 926, quoted by Aubert le Mire, code donation 


mes Reg. * 


Ct 


222 
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CH AP. XXXI. 


In what manner the crown of France was transferred 10 


the houſe of Hugh Capet. 


HE inheritance of the fiefs, and the general eſtabliſh-. 


ment of rear-fiefs, extinguiſhed the political, and 


formed a feudal government. Inſtead of that prodigious 


multitude of vaſſals who were formerly under the king, 


there were now a few only, on whom the others de- 


pended. The kings had ſcarce any longer a direct au- 
thority; a power which was to paſs through ſo many, and 


through ſuch great powers, either ſtopt or was loſt before 
it reached its term. Thoſe great vaſſals would no longer 


obey; and they even made uſe of their rear-vaſſals to 


withdraw their obedience. . The kings, deprived of their 


demeſnes, and reduced to the cities of Rheims and Laon, 
were left expoſed to their mercy; the tree ſtretched out 
its branches too far, and the head was withered. The 
kingdom found itſelf without a demeſne, 'as the empire 
is at preſent. The crown was therefore you to one of 
the moſt potent vaſſals. 


The Normans ravaged the kingdom : they end ia 
| a kind of boats or ſmall veſſels, entered the mouths of 
rivers, and laid the country waſte on both ſides. The 
cities of Orleans * and Paris put a ſtop to thoſe plun- 


derers, ſo that they could not advance further, either 


on the Seine or on the Loire. Hugh Capet, who was 
maſter of thoſe cities, held in his hand the two keys of 
the unhappy remains of the kingdom ; the* crown was 
conferred upon him as the only perſon able to defend it. 
It is thus the empire was afterwards given to a family 
Turk dominions — ſo ſtrong a barrier GW the 
| urks. CE: 


* See the capitulary of Charles the Bald, in a the year 8775 apud | 


Carifiacum, on the importance of Paley St. Denis, and: the . 


en che Loire in thoſe daß. 


Vor. II. NSA 
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The empire went from Charlemagne” s family, at a 
time when the inheritance of fiefs was eſtabliſhed only ag 
a mere condeſcendence. It even appears, that it obtain. 
ed much later among the Germans than among the 
French; which was the reaſon that the empire, eonſi. 
dered as à fief, was elective. On the contrary, when the 


crown of Francs went from the family of Charlemagne, 
the fiefs were really hereditary i in this kingdom; and the 


cfown, as a great fief, was alſo hereditary. 

But it is very wrong to refer to the very moment of 
this revolution, all the changes which had already hap- 
pened, or happened afterwards. The whole was reduced 


to two events; the reigning * wmyen and the 


crown was united to a great Hef. 
cn A P. XxXXII. 


; Some conſequences of the perpetuity of fe | 


PROM the perpetuity of the fiefs it followed, that 


the tight of ſeniority or /primogeniture, was eſta- 
Þliſhed among the French. This right was quite un- 
known under the firſt race T; the crown was divided 
among the brothers, the allodial were divided in the 
ame manner; and as the fiefs, whether precatious or for 
life, were not an obe of ſucceſſion, teither' could they 
be of diviſion. 
Under the ſecond race, the title at; Emperor, wbich 


ern le Debonnaire enjoyed, and with which he ho- 


noured his eldeſt fon Lotarius, made him think of giving 
this prince a kind of ſuperiority over his younger bro- 
thers. The two kings were obliged to wait upon the 
Emperor every year, to carry him preſents, and to re- 
Feive much greater from him * were to nn with 


+ See the Salic law, and the law of the Ripuarians in n the title | 


een 


See the tapittulary 6x the year 377 4 Which, colithitis te 
divifen made by Lewis le W * * | 1 


e 


ws Pay, Y pe rid ot bby 
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him upon common affairs. This is what inſpired Lota- 
rius with thoſe pretences which met with ſuch bad ſuc⸗ 
ceſs, When Agobard + wrote in favour of this prince, 
he alledged the Emperor's. own regulation, who had aſſo - 
ciated Lotaxius to the empire, after he had eonſulted the 
Almighty by a three days faſt, and by the celebration of 
the holy ſacrifices; after the nation had ſworn allegiance 
to him, which they could not refuſe without perjuring 
themſelves, and after he had ſent Lotarius to Rome to 
be confirmed by the Pope. He lays a ſtreſs upon all 
this and not upon his right of primogeniture. He ſays 
indeed, that the Emperor had deſigned a diviſion among 
the younger brothers, and that he y given the prefer- 
ence to the elder; hut ſaying he had preferred the elder, 
was ſaying at the ſame time, that he might have prefers 
red his younger brothers. | 
But as ſoon as the fiefs were become hereditary, the 
right of ſeniority was eſtabliſhed in the ſucceſſion of the 
fiefs; and for the ſame reaſon in that of the erown, which 
was the great fief. The ancient law of diviſions was na 
longer ſubſiſting; the fiefs being charged with a ſervice, 
| the poſſeſſor muſt have been enabled to diſcharge it. 
The right of primogeniture was eſtabliſhed, and the rea- 
| 750 of the feudal law forced that of the political or e 
aw. 
As the fiefs deſcended to the children of the polleſſor, 
the lords loſt the liberty of diſpoſing of them; and, in 
onder to indemniſy themſelves on that account, they eſta- 
- bliſhed what they called the right of redemption, where- 
olf mention is made in our cuſtoms, which at firſt was 
| paid i in a direct line, and by uſage came afterwards to be 
paid only in a collateral line. 
| The fiefs were ſoon rendered transferable to ftrangers, 
as a patrimonial eſtate. This gave riſe to the right of 
tines of alienation, which were eſtabliſhed almoft through- 
out the whole kingdom. Theſe rights were arbitrary 
in the begioning; but when the practice. of granting 


LOL 


80 + See his two letters upon this dora. che title of o one of which 
2 tude diviſione imperii. | 


Nu 
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theſe permiſſions was become general, they were fixed ia 


every diſtrict. 7 5 
The right of redemption was to be paid at each 

change of heir, and at firſt was paid even in a direct 

line“. The moſt general cuſtom had fixed it to one 


year's income. This was burthenſome and inconvenient 
to the vaſſal, and affected, in ſome meaſure, the fief itſelf, 


It was often agreed in the act of homage , that the 
lord ſhould no longer demand more than a certain ſum 
of money for the redemption, which, by the changes in- 
cident to money, became afterwards of no manner of im- 
portance. Thus the right of redemption is in our days 
reduced almoſt to nothing, while that of the fines of 
alienation is continued in its full extent. As this right 
concerned neither the vaſſal nor his heirs, but was a for- 


tuitous caſe, which no one was obliged to foreſee or ex- 
pea; theſe kinds of ſtipulations were not made, and 


they continued to pay a certain part of the price. 


When the fiefs were for life, they could not give a part 


of a fief to hold in perpetuity, as a rear ſief: for it would 
have been abſurd, that a perſon who had only the uſu- 
fruQ of a thing, ſhould diſpoſe of the property of it. 
But as ſoon as they became perpetual this. was permit - 
ted , with ſome reſtrictions made by the cuſtoms ||, which 
was what they call diſmembering of their fief. 

The perpetuity of the fiefs having eftabliſhed the right 


of redemption, the daughters were rendered capable of 
ſucceeding to a fief, in default of male iſſue. For when 


the lord gave the fief, to his daughter, he multiplied the 
_ caſes of his right of redemption, becauſe the huſband was 


obliged to pay it as well as the wife . This regulation 


* See the ordinance of Philip Avguſtus, in the year 1209, on 
the fiefs. Fi + | | 

+ We find ſeveral of theſe conventions in the charters, as in the 
regiſter book of Vendome, and that of the abbey of St. Cyprian, 
in Poitou, of which Mr. Galland has given ſome extracts, page 55. 
of But they could not abridge the fief, that is aboliſh a portion 

it. | | | 


| They fixed the portion which they could diſmember. 


This was the reaſon that the lords obliged the widow to marry» | 


wal £3 ©. A. 


wee 8 R e e Am. 
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Could not take place in regard to the crown; for as it was 
pot held of any one, there could be no right of redemption 
Tybe daughter of William V. count of Toulouſe, did nat 

ſucceed to the county. Afterwards, Eleanor ſucceeded 
to Aquitaine, and Mathildis to Normandy: and the right 

of the ſucceſſion of females feemed ſo well eſtabliſhed in 
thoſe days, that Lewis the Voung, after his divorce from 
Eleanor, made no difficulty in reſtoring Guyenne to her. 
But as theſe two laſt inſtances followed cloſe to the firit, 
the general law by which the women were called to the 
ſucceſſion of fiefs, mult have been introduced much later + 
into the county of Toulouſe, than into the other provin- 
ces of the kingdom. 1 
The conſtitution of ſeveral kingdoms of Europe has 
followed the actual ſituation in which the fiefs were when 
thoſe kingdoms were founded. The women ſucceeded 
neither to the crown of France nor to the empire, becauſe, 
at the eſtabliſhment of thoſe two moriarchies, they were 
incapahle of ſucceeding to fiefs. But they ſucceeded in 

„ ett whoſe eſtabliſhment was poſterior to that of 

che perpetuity of the ficfs, ſuch as thoſe founded by the 
conqueſts of the Normans, thoſe by the conqueſts made 
bon e the Moors, and others, in fine, which, beyond the lis 

mits of Germagy, and in later times, received in ſome 
meaſure a ſecMd birth by the eſtabliſhment of Chriſt 
=_— =... 888 5 „ . | 
I When the fiefs were at will, they were given to ſuch 
people as were capable of doing ſervice for them, where. 
855 they were never beſtowed on minors; but when they 
became perpetual “, the lords took the fief into their own 


I Moſt of the great families had their particular laws of ſucceſ- 
Hon. Sec what M. de la Thaumaſſiere ſays concerning the families 
po EE 4c) 2 
We ſee in the capitulary of the year 877. apud Cariſiacum 
art. 123. Baluſtus's edition, tome it p. 269. the moment in which 
the kings. cauſed the fiefs to be adminiſtcred in order to preſerve 
them for the minors; an example followed by the lords, and which 
gave riſe to what we have mentioned by the name of the guardian» 
ſhip of a nobleman's children. | 13 5 


Nu 3 


* 
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hands, till the pupil came of age, either to increaſe their 
own profits, or to bring up the pupil in the military exer- 
eiſe. This is what our cuſtoms call, The guardianſhip of 
a nobleman's children, which is founded on principles 
different from thoſe of tutelage, and 1 is entirely a diſtin 
thing from it. : 
When the fiefs were for the life, 3 rowed fealty 
for a ficf, and the real delivery which was made by a 
ſceptre ſecured the fief, as it is now by homage. We do 
not find that the counts, or even the king's commiſſaries, | 
received the homages in the provinces; nor 18 this func- 
tion to be met with in the commiſſions of thoſe officers, 
which have been handed down to us in the capitularies, 
They ſometimes indeed made all the king's ſubjects take 
an oath of allegiance +; but this oath was ſo far from be- 
ing an homage of the fame nature as thoſe afterwards 
eſtabliſhed, that in the latter the oath of allegiance was 
an action 3 joined to homage, which ſometimes followed 
and ſometimes preceded it, but did not take place in all 
homages, was leſs ſolemn than homage, and quite a dif 
tin& thing from it. 
I be counts and the king's commiſſaries made thoſe . 
vaſſals || whoſe fidelity was ſuſpected, give occaſionally a 


ſecurity which was called frmitas; but this ſecurity could 


not be an homage fince the kings F ga * to one an- 
other. N e A . 


1 We Bind * rhe thereof i in the ſecond exptulary of the 
yigs 802. See alſo the year 854, 13, and others. bf 5 


+ M. du Cange, in the word hominum, p. 1163. and in the work 
fdelitas, p. 474. cites the charters of the ancient homages, where 
theſe 3 are found, and a great number of authorities which 
may be ſeen, In paying homage, the vaſſal put his hand into that 
of his lord, and took his oath; the oath of fealty was made by ſwear- 
ing on the goſpels. The bomage was performed kneeling ;' the 
oath of fealty ſtanding. None but the lord could receive homage, 
but his officers might take the oath of fealty. Sec Littleton, ſect. 
91. and 92. of homage, that is, fidelity and homage. | 


j| Capitularies of Charles the Bald, in 860, po? reditum a Com 
* art. 3, Baluſius's dition, Page 145. 2 


$ lbid. article 3. 
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And if the abbot Suger * makes mention of a chair 
... of Dagobert, in which, according to the teſtimony of 
antiquity, the kings of France were accuſtomed to re- 
ceive the homage of the nobility; it is plain that he em- 
ploys here the notions and language of his o time. 
When the fiefs deſcended to the heirs, the acknow- 
| ledgment of the vaſſal, which at firſt was only an occa- 
fonal thing, became a regular action. It was made in 
_ more ſolemn manner, and was attended with forma- 


8 lities, becauſe it was to be a monument of the reciprocal 


| _— of the lord and vaſſal gy all — 


15 ſhould be apt to think, chat the homages began to 
| be eſtabliſhed under king Pepin, which is the Tas E 
mentioned that ſeveral benefiees were given in perpe- 


twity; but 1 ſhould not think thus without precautions 
and only upon a ſuppoſition that the authors of the an- 


ctent annals + of the Franks were not ignorant preten- 
ders, who, in deſcribing the act of fealty performed by 
Taſſilon duke of Bavaria to King Pepin, ſpoke b accord 


. ing to the gra a: of men own time. 


»? 


= Lib. de adminiſtratione ſua. ” | 
+ Anno 757. chap. 17. | 


14 © Taſilo venit in vaſſatico ſe ae: wer manus facra» 
© menta Juravit multa et innumerabilia, reliquiis ſanctorum manus 

« imponens, et fidelitatem promiſit regi Pippino.” One would 
think that there was here an homage and an oath of fealty. dee 
| the e e Bald, n | 


* 
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Wis EN the Refs were either precarious or for life, 


they ſeldom had a relation to any otber than the 
. for which reaſon in the civil laws of 


thoſe two times there is very little mention made of the 
laws of ſiefs. But when they were become hereditary, 


when there was a power of giving, ſelliag, and bequeath- 


ing them, they had a relation then both to the political 
and the civil laws. The fief, conſidered as an obliga- 
— to the military ſervice, depended on the Political 


: conſidered as a kind of commercial property, it 


depended on the civil law. This gave. rile to che 4 


laws concerning 'fiefs  _ 
When the fiefs were become lad, the 1 re- 


ing to the order of ſucceſſions muſt haze. been relative 


to the law of the perpetuity of fiefs. Thus this rule of 


the French law, Hates of inheritance do not aſcend * was 
_ eſtabliſhed in ſpite of the Roman and Salic F laws. It 
was neceſſary that the fief ſhould be ſerved: but grand” | 


father, or a gweat- uncle would have been very bad vaſſals 


to give to the lord: wherefore this rule took place at ert 


only in regard to the fiefs, as we learn of Boutillier . 


When the fiefs were become hereditary, the lords 


who were to ſee that the fief was ſerved, inſiſted that the 
daughters who were to ſucceed to the fief, and I fancy 


ſometimes the males, ſhould not marry Shout their 


conſent; inſomuch that the marriage-· contracts became, 


Bock iv. de fendis, tit. 59. 
I In the title of allodia. 
4 Somme Rurale, book i. title 96. page 447- = 


According to an ordinance of St. Lewis in the year 1246, to 
| ſettle the cuſtoms of Anjou and Maine, thoſe who ſhall have the 


care of the hcireſs of a $f, ſhall give ſecurity to _ 8 that ſhg 
Mall not be married without his conſent. | 


— _ OF LAWS: Book XXXI. 
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in reſpect to the lords, both a feudal and a civil regulation. 


In an act of this kind, under the lord's inſpection, re- 
gulations were made fr the future ſucceſhon, with a 
view that the fief might be ſerved by the heirs: hence 

none but the nobility at firſt had the liberty of diſpoſing 
of the future ſucceſſions by marriage · contract, as“ Boyer 


* and F Aufrerius have juſtly obſerved. 


It is needleſs to mention, that the power of - 


tion founded on the old right of the relations, a myſtery 
ol our ancient French juriſprudence which I have not 
nov time to unfold, could not take place with regard | to 
= the liefs till they were become N 


Jalan! lalan / t — 
in Gnih my treatiſe of hefs | at a period where moſt 


| authors commence theirs. 


1 CIS: $55; Ma © aud 206; eats ot 
1 ln Capell. Theod. decif. 453. 


| Ft The Author concludes his elaborate work with an alluflon to 
the joyful acclamations of ZEneas's follower's upon coming in fight 
of the land of Italy, they ſo much defired, after ſo long 32 . 


| — OY and furious ſtorms undergone in queſt of i it. 


| % Humilemque videmus 
1 e Italiam! primus conclamat Achates; 
< Italiam læto ſocii clamore ſalutant.” 
Eneid. lib. 3. ver. 524] 


THE END. 


N 


9 


Nn 
42 
"3 4 
* % 
© * 
"RY » 
> * 
4 
» * 
J „ 
* 
— 
« 
— 
£ > 
* 
+ 
42 
= 3, 
vw 
* * 
F * 
. * * 
fy 
* 
a” 
* 
4 * 
2 
— 
* 
- os 
by 
4 
* 
PA 
7 
4 * 
* 
c . 
* 
— 
? * 
* * 
4 
Wy 


Fad 


*- 


x 


c — 0 av 


PP 


"7 
o 
* * 
N 9 
j þ 
* 

* 0 

- 
o 

, 
* 
* 
” > — — 
* 
» 
* 
7 
* 
- * 
. ß COTA VIIGIY * — a * : 
1 * 
4. 

8 * 4 ** TIL us 2 


